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Michael Austin is serving a life sentence
for murder. But the case against him was
based on false testimony and flawed evidence.

-JED KIRSCHB.

Oonvlcted. Mlcha,el Austin says of ms day in court: “The farthest thing from my -
.mind was that I was going to be convicted. I was working that day.” :

er 26 years
Justlce overdue
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By TopD RICHISSIN - “Had I knoum
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then what
ichael Austin, as far .
- as the state of Mary- L know now,
land is concerned, is & Twould
killer. He's the one .
who walked into a Fiave never
Baltimore  conven- .
lence store, fired a p?‘ osecutid
Pullet into security guard, shot the the case.

guy dead for a few lousy bucks.
That's why Austin got life in prison,
why he’s growing old in the Maryland : o B
- House of Correction. He was in there Joseph Wase, former Baltimore
" when his nieces and nephews were ra gt
- born. He was in there when his mother assistgnt state’s attorney
died. Y
That’s 26 years — and counting. . two pieces of evidence: the testimony
Those who want him freed say that  of an eyewitness, and a‘business card,
is a shame — more of a tragedy, really supposedly found in Austin’s wallet,
— because in a case clouded by serious  with the name of the man alleged to be
doubt and demonstrable les, one hisaccomplice written onit.
thing is clear: Not a single plece of -  The witness had originally told po-
credible -evidence links Austin to the lice the killer was a light-skinned man,

crime. about 5-foot-8. Austin, a dark-sldnned_
And that has led to support for his man, is 6-foot-5. :
release from a growing list of people, Wase sald he had discounted the

inciuding an advocacy group for the in-  disparity in descriptions because, as
nocent, the 72-year-old widow of the far as he knew, the witness was a dili-
man Killed — and the prosecutor who gent college student testifying as his
sent Austin to prison. civic duty. But the witness’ family has

“Had I known then what I know since come forward to expose him as a
now, I would have never prosecuted drug dealer and drug user who had
the case,” said the assistant state’s at- been in trouble with the law just before
torney, Joseph Wase, nowretired. he changed his description of the killer.

Wase presented jurors with only The supposed [See Austin, 14a)
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[ Austin, from Page 14]

college student, in fact, was ahigh- b

school dropout.,

And the business card — pre-
sented at trial as the equivalent of
a smoking gun — in no way impli-
cated Austin in the crime.

The Sun reviewed his' case. at
the urging of Centurion Ministries,

> a Princeton, N.J., group that tries-

to free prisoners it believes are in-
nocent, not just wrongly convicted
because of procedural errors.
Since 1983, Centurion has won the
freedom of 28 prisoners.

Centurion plans to flle papers
asking a Baltimore judge to re-ex-
amine Austin's case. Prosecutors
have declined to join the request.

The Sun interviewed key play-
ers in the case, reviewed more than
800 pages of court transcripts and
investigative files ‘and found that
not only was. Austin convicted on
faulty evidence but also‘that infor-
mation potentially clearing him
was withheld rrom defense attor-
neys.

Police reports kept from the de-
fense, for example, show detectives
had at least eight other suspects,

but there are no records that they

were even questioned.

. Austin still sits behind bars
blinks behind eyeglasses, rubs a
chinthat shows whiskersthat have
gone gray during the time he has
been locked up. He began doing his
tirhe when he was 28. Now he's 62.

“A lot of things have changed
since I've been in here,” Austin
says, and his voice trallg off, and
then he shares a wish, one that
tells more than numbers just how
longhe's been put away.

“What I'd like to do,” he says, “Is
see that new Harborplace thing
they bullt.”

The crime

RoyKellam was a good man,

The afternoon of April 29, 1974,
he arrtved at the Crown Food Mar-
ket at East Preston Street and
Harford Road after worldng his
other job, driving a city garbage
truck. The day was a scorcher, 83
degrees, humldity near 70 percent.

wife, Alveria, worked in the
shipping department of Sekulow
Bros., sending out handbags and
gloves. They had two children,
16-year-old Michael and
15-year-old Tavoria, which was
why Roy Kellam, 62, moonlighted
" a8 A security guard at Crewn, near
Green Mount Cemetery.

About 5:20 that day, two men
-entered the store, They saw the se-
curity guard, gun on his right hip.
One of the men pulled & .32-caliber
8mith & Wesson revolver. He
pointed it at Kellam.

Kellambacked up.

The gunman fired.

Ahbullet pierced Kellam's heart.

The gunman and his accom-
plice fled with $3,870.

A short time later, Alveria Kel-
lam had a window seat on the No.
19 bus as she rode from her factory
Job to her home a few blocks from
Crown. 8he noticed police cars.

1 was wondering, ‘Now what’s
going on there?'” she remembers.,
“Well, I got home and someone —
one of the neighbors — sald that
someone robbed Crown and your
husband got shot, My daughter
called the store, and the man who
answered it, he says, 'Homiclde. "

RayKelJnm wasdead.

Eric Komitzsky, the 22-year-old
nephew of the store owner, was
working one cash register at the
time; a 23-year-old clerk named
Jackie Robinson worked the other.
Police got almost identical de-~
scriptions of the gunman, A light~
skinned black guy, 5-foot-8 to
5-foot-10, kind of skinny.

It took nearly a month for a
composite drawing to be released.
A week after that, according to po-
Uce reports, a tlpster said that
Austin and a guy named Horrace
Herbert had robbed Crown. A de-
tective grabbed about a half-dozen
mug shots, including those of the
two new suspects. _

Komitzsky scanned the ple-

tures but recognized nobody. Rob- -

Inson picked out Austin as the
Kkilier, Herbert as the accomplice.

On June 3, police arrested Aus-
tin, charging him with murder.
Herbert was charged but couldn't
be found. Komitzsky looked at a
pollce lineup. He didn’t recognlze
Austin. It's unclear whether Rob-
insonviewed the lineup.

Austin was no stranger to trou-
ble. Eight years earller, when he
was 18, he robbed a man on a Baltl-
mote street and did more than two
years for 1t. He was charged with
burglary in 1671 and served time
for it until 1974

And when'he was out on ball in
the Crown case, he was charged
with the death of his-girlfriend's
toddier, for which he has ada-
mantly denied responsibility. The
child's mother swore that Austin
had been trying to help the baby
after an accldentai fall. She stood
by him, and, after the Crown con-
victlon, the charge was dropped.

Austin makes no excuses for

“his earlier erimes. Bughls job at a
fhundry had béen g well for
four months, and, just maybe, he

mmmn

Flawed evidence, life sentence

JED XIRSCHBAUM | BUN 8TAFF)

Long days, nights: Michael Austin, who was moved to the
Mearyland House of Correction in 1985, says of his prison time:
“Alot of things have changed since I've been in here. What I'd
like to dois see that new Harborplace thing they butit.”

was beginning to ma-
ture.

“I was no choirboy,”
Austin said in an inter-
view. “But I was no
devil elther. I had a job
and things were get-
ting together when I.
got hit with this.”

The trial

When Michael Aus-
tin arrived at Baltl-
more City Circuit
Court the day-of his
trial, he was nervous
but had every reason

mnmn
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“I said the deserip-
tion that I give, I give
the wrong descrip-
.tion," he testified
about Austin's height.
“I know his face.”

There was no foren-
sic evidence, no finger-
prints, nobody else
who could identify the
kilier. No gun was ever
_found.

“The farthest thlng
from my mind was
that I was going to be
convicted,” Austin re-
called. “I was working

to beu::e he would be  New lawyer: 't:hat day. I had my
acquitted, Larry imecard, my pay stub,
His lawyer, James pi.od g,utham’ witnesses.”
McAllister, was not an Centurt On the witness
overworked public de- - e'n on stand, Austin de-
fender but a privateat- Ministries, will seribed his  work
torney hired by his seektoreopen pouring iron at Fiynn

family. Austin belleved
him when he said they
couldn't loge.

For one thing, they
thought the prosecu-
tion’s entfre case

" hinged on the eyewit-
ness testimony of one
man, Jackie Robinson.
Surely MecAllister
could plant doubt in
the minds of jurors
about his ldentifica-

Austin’s case.

& Emrich Co, In
Southeast Baltimore
about six miles from
Crown. The day of the
killing, his shift ended
about 5 o'clock, he
said, and, as usual, he
showered at the plant
after punching out.

been at the store when
the shooting - took

tion of Austin. place, about 5:20,
Besjdes, Austin had Because he was ar-
an allbl — he had been k.LAM:suneTarr Fested more than g
working the day gr the Came forward: month after the killing,
kiling and had his s} . nobody at Flynn &
timecard to prove it. ﬂﬁ}snnggiolesg:sg Emrich could remem-
The trial began with doubt ber for sure whether he
John 8. Ellwood, a Bal- doubton worked that day.
timore police detec- Uestimonyofhis Both the prosecutor
tive, testifying  that brother,an . and the defense attor-
Austin was arrested eyewitness. ney had a photocopy of
based on a photo iden- Austin’s timecard,
tificatlon by Robinson. which showed he had
But, - MecAllister mnmu indeed been punched

asked, hadn't the de-

tectlve distributed a fller describ-
ing the killer es about 6-foot-8,
5-foot-10, about 130 to 150 pounds?

And wasn't that description
from Robinson serlously at odds
_with Austin’s 8-foot-b, 210-pound
frame? And Robinson had sald the
gunman was light-skinned, not
dark, correct? -

True, Ellwood responded. But
he sald Robinson once also Identi-
fied the killer as taller than 6 feet.
Ellwood had no paperwork to back
up that contention, byt then Rob-
inson took the standtand sald he
was sure Austin was gutlty,

in the day of the kill-
ing. Unforfunately for him, his at-
torney hadn’t subpoenaed any-

-body from the plant to decipher

when he was punched out.

Wase finished with Austin. The
Judge recessed the triai for lunch,
Things didn’t look too grim for the
man facing the murder charge.

But when court resumed, Wase
recalled Austin to the stand.

“Mr. Austin, do you know Hor-
race Elton Herbert?” Wase asked.

“No, I don't,” Austinreplied.

Wase repeated the question In
varfous forms threékmore times.
Each time, Austin replied he did

Given that, he testi- -
" fled, he could not have .

contra.st. Composite of men sought in Roy Kellam’s slaying
describes a Suspect 1 as 5-foot-8 to 5-foot-10 and “light
complected.” Michael Austin is a dark-skinned man, 8- foot 5.

not know Herbert, and the prose-
cutor again was through with htm.

Seeing no damage to Austin's
defense, his lawyer rested his cage.

Unexpectedly, though, the
prosecutor called the detective
backto the stand.

And then came one of those
Perry Mason moments rarely seen
in real courtrooms.

Wase produced a busmess
card, and Ellwood testified that,
yes, he recognized it, that it was in
Austin's wallet when he was ar-
rested. Handwritten on the card
was aname: Horrace Herbert.

McAllister  objected  vehe-
mently. The defense attorney — as
he is entitied to in a court process
known as discovery — had asked
the prosecution for any evidence
that could be used against Austin,
He never got the card.

In the judge’s chambers, Wase
said the detective told him about
the card at lunch, Ellwood said he
had looked through an envelope
that morning containing Austin's
eyeglasses, which were confiscated
when he was arrested, and noticed
the card.

After fierce debate, Judge Shir-
ley B. Jones allowed the card into
evidence. It was a double-barreled
shot through Austin's case. Not
only did it bolster the credibility of
Robinson, but it turned the de-
fendant intoallar.

- On May 5, 1975, Austin's jury
dellberated two hours, 10 minutes.

Austin stood, faced them.

Gullty, the foreman sald. Mur-
der inthe first degree.

The problems

There is no question that Aus-
tin's defense could have been more
vigorous. His attorney, whodied in

.1089, falled to subpoena anyone

and was wholly unprepared for the
trial. Accordlng to court tran-
scripts, McAllister got his dates
mixed up and discovered only the
morning of the trial that he would
defend a murder charge that day.

But his preparation was hin--
dered for another reason: The

prosecution withheld evidence
that might have helped his client.
Just as they never produced
the card or police reports about
other suspects prior to trial, they
falled to tell Austin’s attorney that

- four other witnesses had provided

descriptions of the gunman as
5-foot-8 to 5-foot-10 — and his ac-
complice as even shorter.

Instead, the only eyewitness
presented at trial was Robinson,

described by Wase as “a fine young-

man” attending coliege on scholar-
ship in Virginla.

But Robinson was nothing lke
he was portrayed, according to his
sister, Cheryl Valentine, and a

brother, JohnRoblnson

The state’s star witness never
attended college as he testified, his
family said. The day of the robbery.
in fact, Robinson himseif had toid
police he never finished high
school. Clty school reécords show
that he dropped out after ninth
grade.

Beyond that, Jackle Robinson
was Involved with drugs, his rela-
tives satd, using and selling mart-
Juana while at Crown. S8ome of his
supply came from a pollce officer, a
childhood frlend from East Balti-
more, Valentine said.

{The polliceman resigned at age
41 In 1984 while under fnvestiga-
tion by the department for alcohol
abuse and being in the company of
a drug user, according to police
records, Hedled in 1867.)

Robinson’s family believes he
might have been pressured to tes-
tify against Austin because he’d
been in trouble with the law. Be-
fore the trial, police ratded Robin-

son’s house and found an ounce of -

marijuaha. He was taken to the
Northern District police station.
According to his family, he made a
Pphone call and was released.

In the years after the trial, Rob-
inson struggled with harder drugs
and was charged with drug of-
fenses several times. In June 1887,
he was found dead of & heroin over-
dose in his North Catvert Street
apartment. He was 48.

After Jackie Robinson’s death,
a Centurlon investigator found his
brother; Harry Robinson, Accord-.
ing to an affidavit filed by the in-
vestigator, an Interview with Harry
ylelded this: Jackie had .confided
that he had helped convict the
wrong man.

Harry Roblnson s current
whereabouts are unknown, and he
could not be interviewed for this
story.
If Jackle Robinson’s testimony
was questionable, the business
card with Herbert's name has been
proved to be utterly irrelevant.

Here is what no court has ever

heard: Herbert was found and-

tried months after Austin’s convic-
tion, Herbert was not merely ac-
quitted, After the case got under
way, Jackie Robinson, again the

" state’s chief witness, said Herbert

was not the accomplice.

Prosecutors did something ai-
most unheard-of once a trial is un-
der way. They told the judge that
not only did they lack enough evi-
dence to convict Herbert, but that
they were convinced they had the
wrong man. Herbert had nothing
to do with the Crown kimng, they
admitted.

So Austin had no reason to lle
about knowing Herbert or thi» card
vith his name on it, suddenly pro--
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Happler times: Alveria Kellam holds a wedding photo taken in 1955 of her and her husband,
Roy, who was killed in 1974 while moonlighting as a securlty guard at Crown Food Market.

“this axﬂcle

‘cluding the Information about

.an egregious error, a misldentifica-
" tlon of Michael Austin.”

‘more City state’s attorney, will de-

_year ago, She said in a statement

* ‘peals;

duced during trial by Eliwood, the -
detective, Now lving in Mnrlon, 2
Ohlo, he declined to comment for .

The prospects
Michael Austin arrived at the |

‘Maryland Penltentiary, the oldest 4

operating prison In the country, |
the day of his convjction, 27 years :*
ago this May. When he arrived, he

.sat on a’bunk, he recalls, with his
- head in his hands. :

“All you heard was echoes,” he H
said. “It's people yelling, voices all ,
the time, 2 o'clock, 8 o’clock in the *
morning, Borme guy might be sing:
ing, another guy might be crying,
and there’s another guy tellmg
themboth to shut up.”

Prison officials moved Austin to °
the Maryland House of Correction ",
in Jessup in 1985, where he has
been a model prisoner. His file in-
cludes a-high school equlvalency
diploma, certificates of his success
in vocational and music theory
classes. He leads a jazz band and
teaches other Inmates muslc.

Austin hias had several appealr"l
all handled by publle defenders. "
But this time, he thinks, Centurion -
and the attorney it hired, Larry.
Nathans of Balthnore, wiill get him
freed.

In papers expected to be med
this week in Baltimore City Circult
Court, Nathans will seek to reopen
the case, offering new evidence, in-

Jackie Robinson and the outcome
of the trial of Horrace Herbert, the
accomplice who wasn't,

“If I don’t keep a sense of hope,
that's It,” Austin says.“I'm done.”

Eric Komitzsky, who was In
Crown the day it was robbed, has
signed an affidavit stating he Is
certain Austin is the wrong man.
Nobody called him to the stand in
1875

Wase said he belleves Austin
should be freed because of the rev-
elations about Robinson, the pros-
ecutors’ admission, that Herbert
was innocent and Komitzsky" s
statements.

“Look, I want him out of there,”
Wase sald in an interview. “Yes, I
presume him innocent,”

Alverla Kellam, sitting on the
couch in the same Northeast Baltt-
more rowhouse she shared with
her husband, said in a recent inter-
view that she isn't certain but be-
lieves Austin s Innocent — and
wants htin freed regardiess.

“Keeping him locked up fsn't
bringing back my husband,” she
sald,

James C. McCloskey, the presi-
dent of Centurion, safd Austin’s
conviction is one of the mostobvi-
ous cases of injustice among the
thousands his group has exam-
ined.

“‘Iam absolubely convinced ofhis
innocence,” McCloskey said. “It is
quite obvious to me that Jackie
Robinson — at minimum — made

Patricla C. Jessamy, the Balti-

cide how vigorously to oppose his
release, ifat all.

Deputy State’s Attomey Sharon
A, H. May, speaking on behalf of
Jessamy, said their office was con-
tacted by Centurion more than a

that decisions on Austin’s case will
be made after his court papers are
reviewed. She would not agree to
be Interviewed. °

Austin’s most recent filing —
called a motion to reopen post con-
vietion — could free him In a mat-
ter of months. If he falls with that -
motlon, he could appeal to the
Maryland Court or Speclal Ap-
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His last chance at freedom
would be With the federal cojrts. «
'I'hat could take years,





