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" UNITED STATES DISTRICT COURT ks
EASTERN DISTRICT OF MISSOURY ‘
EASTERN DIVISION '
ELLEN REASONOVER, ) ¢ S\OMN
) B P iy 'L’,g}f"m
Petitioner, ) T
J
vs. ) Case No. 4:96CV1477 JCH
' ) .
JAMES WASHINGTON, )
) -
Respondent. — ")

W—RII-QEHABEAS,CQB;{L&
In accordance with the Memorandum and Ocder entered this day and incorporated herein,

IT IS HEREBY ORDERED, ADJUDGED and DECREED that Petitioner is GRANI‘ED this
Writ of Habeas Corpus. IT IS HEREBY ORDERED that Respondent shall release Petitioner from
all custody rcsultmg from thc Judgment and Sentence in Smmmm_zmm
Reasonover, Cause No, 488120, within thirty (30) days,

Dated this 2 day of August, 1999,

Ko (. g,

UMITED STATES DISTRICT JUDGE
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EASTERN DIVISION Cel
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ELLEN REASONOVER, ) LS
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Petitioner, ) srf)‘}s_%{%’ UF“;»;O
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Vvs. ) Case No, 4:96CV1477 JCH
)
JAMES WASHINGTON, )
) — -
- - Respondent. )

MEMORANDUM AND ORDER

This matter arises on Petitioner’s First Amended Petition for Writ of Habeas Corpus filed

on June 11, 1996. (Docket # 13). The Court held an evidentiary hearing on June 28, 1999 through

July 1, 1999, Because Petitioner’s constitutional claims are procedurally barred, and becayse

Petitioner cannot establish cause to excuse his procedural default, the Court must determine whether

Petitioner has presented sufficient evidence of actual innocence in accordancs with Schlup v, Delo,

513 U.S. 298 (1995), If the Coutt determines that Petitioner bas made a sufficient shawing of actual

innocence, it will rule on the merits of Petitioner's constitutional claims. See Docket # 0.
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PROCEDURAL HISTORY
On December 2, 1983, P;titioner Was convicted of capital murder, Mo, Rev. Stat. § 565,001

(repealed effective Qctober 1, 1984) by a jury in the Circuit Court for St. Louis County in State of

Mmma._mmmw Cause No. 488120. (Pet. App. 46, 66).' After the jury was

unable to agree on the gppropriate punishrnent, the trial judge sentenced Petitioner 1o life

imprisonment without the possibility of parole for fifty years, (Id,, at 46, 65). The Missouri Court

of Appeals affirmed Petitioner's conviction and sentence on June 17?1986. State v, Reasonover,
714 §.W.24 706 (Mo. App. 1986). Qn December 27, 1988, Petitioner filed a Petition for Wit of
Habeas Corpus, (Pet, App. 604). On Nov:x'nber 20, 1989, the Honorable Stephen N, Limbaugh
denied Petitioner’s habeas corpus petition, adopting United States Magistrate Judge Robert D,
Kingsland’s Review and Recommendation, (Pet. App. 830).

B

TRIAL EVIDENCE
The Missouri Court of Aippeals summarized the svidence at trial as follows;

On Januery 2, 1983, at approximately 2:00 a.m., the body of
James Buckley, a gas station attendant, was discovered in the storage
room of a Vickers station on West Florissant Aveaue, Dellwood,
Missouri. He had been shot 1o death. The crime was publicized, and

herself as Sheila Hill called the Dellwood police department,

claiming she had been at ths Vickers station and had seen three

persons. Officer Pike, with whom she spoke, asked her to ca]] again

i to speak with Captain Chapman. She called again on January 4th,

" and came down to the police station at 11:30 that evening. When

asked for identification, Sheila Hill identified herself as Eljen
Reasonover, the defendant herein. —

Defendant said she had been doing laundry and want to the

Vickers station 10 get change.  She was not sure of the time, but

Thought she was at the station at about 1:30 am, the night of the

! Petitioner filed a five volume appendix with her First Amended Petition for Wreit of Habeas
Corpus. The Court wil{ ¢ite this appendix as “Pet. App."

'._3 -



NO. 459

murder. Defendant, who was considered a witness at this tire, was
taken to the Vickers station to reenact what she had seen, She stated
that as she drove up, she saw a cream-colored station wagon leave the
station. She also saw a black man in the cashjer's cage, whom she
assumed was an attendant. As she approached the cashier's cage, the
black man took off his-cap and left the cage to enter the main part of
the station. Defendant knocked loudly on the window of the cage, but
the black man did not retum. She also saw a car patked on the right
side of the building, which she described as a dark blue or black
Oldsmobile or Buick with silver or gray tim and a spare tire
containet protruding from the top of the trunk. She described 2
second black man that she saw at the station, who was taller than the
first and wore a green Army jacket. A third person was in the back
of the car. As defendant was pulling out of the station she saw the
man from the cashicr's cage enter the car, She then proceeded to 2
" hearby 7-Eleven store, where she again saw the two men as she was
coming out of the store. Defendant then returned to the laundromat,
In the eatly moming hours of January 5th, defendant picked

out two photographs from 250G photographs shown to her by the
police, The photographs were of Isaac Scott aud Herman Staples, In
subsequent lineups. she failed to pick out Isaac Scotr but did identify
Herman Staples as one of the two men she had seen. Upag
mvestigation, the police discovered that the two men defendant
picked out had both beeg incarcerated at the time of the crime. At
about this time, it also came to the attention of the police that
defendant had complained to the police about an ex-boyfriend who
had broken out the windows of her car. The man was Stanley White,
and he was seen by the defendant driving away in a car remarkably
" similar in description to the car she had described to the police as

- Upen being told by the police that the men shes had picked out
were in custody at the time of the murder, defendent stated she would
7y 10 get the name of the man with the cap from her sister or her
sister's friend, as she belicved she had seen this man at various
parties, She gave the police the name of Willie Love, and identified
him fiom a photographic array. On January 6, defendant identified
Willie Love in a lineup. Also on January 6, the police began to
question defendant about the incident concerning her car windows,

On Janvery 7 defendant was, _ questioned about her activities

from December 31, 1982 to Jaruary 3, 1983 in order to establish her

whereabouts on the night of the murder. She repeated a sequence of
cvents six times, and only once did she mention that she had been at

P.6/38
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the Vickers starion on January 2. . . Defendant was then arrested and
given her Miranda warnings.[]

Later, on the evening of that same day, defendant wag
transported from the Dellwood jail to the Jennings jail, where she was
placed in a cell with Rose Jolliff and Merquita Butler. Defendant was
released the following morning, January 8, Rose Jolliff later talked
with the police who wers investigating the murder, In essence, Jolliff
stated that the defendant admited cormumitting the crime with Stanley
White and Robert Mclntosh. Defendant told Jolliff that she shot the
victim seven times with a rifle because sorcething had gone wropg
and she feared the victim could identify her.

On February 9, 1983, the defendant was in custody on a —

~ sepazate unrelated charge, and was placed iga holdover cell of the St.
Lovis County jail with Carol Coates, Rose Winston, Elaine
Carpenter, and Mary Ellen Lymer. Lyner subsequently made a des]
with the prosecution in exchange for her testimony regarding
admissions made by the defendant to her whils both were confined in
the holdover cell. The admissions in question &rs:  “Those
mother-fuckers picked me out of & linsup. I t0ld them we should
have blew their brains out too,” and "Girl, we robbed a gas station and
killed a man, you know, that Vickers statfon, 1 stay right down the
street from there."
~ Subsequent to the admissions to Lyner, defendant had several
conversations with various palice officers, during which she
threatened the officers and accused them of "putting a case on her,”
and stated that she would not “come in" or “roll over" on anyone.
Stanley White was identified as being at the Vickers station on the
night of the murder by a witness, Kenneth Mein, who identified
White on January 7, after his memory had been refreshed through
hypnosis. On March 4, 1983, Robert MclIntosh wes {dentified as
being at the Vickers station on the night of the murder by another
witness, Anthony Longo.

Reasonover, 714 8.W.2d at 710-12,
It denying Petitionsr's sufficiency of the evidence claim, the Missouri Court of Appeals

relied on the following facts:

2 Prior to being arrested, Petitioner fajled a “stress test” designed to test whether she was

telling the truth about the Vickers incident, (Suppression Hr'g Tr., at 60-64). This evidence was got

- presented at trial as it was inadmissible under Missouri law. Sce State v, Bidde, 599 S.wW.2d 182
(Mo. 1981) (en banc).

Zoos
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[D]efendant admitted to the police that she was present at the Vickers
station on the night of the murder, close in time to when the murder
was committed; she specifically admitted to Roge Jolliff and
generally admitted to Mary Ellen Lyner that she committed the
offense, along with Stanley White and Robert Mclntosh; and both
Stanley White and Robert Melntosh were identified as being at the
scene of the crime around the time of the murder.

Reasonover, 714 S.W.2d at 712,

As the findings by the Missourl Court of Appeals reflect, the State’s case against Ellen
Reasonaver was based almost entirely on the testimony of Rose Jolliff and Mary Ellén_‘Lyner. For
clarity, the Court will describe in greater detail the trial testimony of these witnesses.

A. Rose Jolliff’s Trial Testimony

The linchpin of the State's case was the testimany of Rose Jollif, Jolliff testified that she
was in custody at the Jennings jail on January 7, 1983, when, at approximately 10:00 p-m., Petitioner
Wwas brought into the same cell. (Trial Tr., at 673-74). JoIlff and Petitioner had never before met.
(Id.. at 678). According to Joliff, Petitioner admmcd that she “did the Vicker’s Station robbery and
murder, and she went on to say how it was done and how it was Supposed to have been.” (Id,, at
675). Jolliff testified that Petitioner said that she committed the erimes with Robert McIntosh and
Stanley White, and that “someone was supposed to have went up 1o the window, one of the guys,
to distract the boy at the window and something supposedly went wrong. . . {s]o when something
supposedly went wrong, she had to shoot him,™ (Id). Jolliff testified that Petitioner admitted
shoating the Vicker's atrendant “‘seven times” with 2 “vifle,” and stated that she and her accomplicas
also “beat™ ths attendant, (d., at 675-76), According to Jolliff, Petitioner stated that the-attendant

“wasn’t supposed to gee her, so she had to shoot him” because “she lived close by and he could

? Jolliff testified that Petitioner said that “Robert Melntosh was a former boyfriend™ and
“Stanley White was her boyfriend.” (Id.. at 678). She further testified that Petitioner worked at a
" massage parlor” and Mclntosh was a8 “plmp in ke city.” (Id.. at 677, 682),

-6.

Qoo7



————— . vwev- YT nwwviw [BO T - ———@008

identify her.” (Id., at 676-77). Jolliff testified that Petitioner recounted these events in “good
humoz.”-€d.). During Petitioner's statements to Jolliff, Marquita Butler, the only other person in
the cell, was sitting on the “next bunk.” (Id., at 679, 690, 693-94).

Jolliff testified that she had been put on probation several times~ once for passing bad checks
and anather time for interfering with the mail-- and had an “account closed check case” pending in
St. Louis County, (Id. at 68 1). She testified that, although she had received probation sevaral tmes,
she had never been convicted of a crime, (Id., at 683-84). Jolliff testified that neithier the prosecutor,
Steven Goldman, nor anybody else, offered to make a deal with her with regard to the pending case,
(Id., at 681). She testified that neither Goldman, nor anybody else, promised her “any kind of deal™
in exchange for her testimony. (Id,, at 700). Jolliff further testified that she was never promised that
she would get “any kind of recommendation on [the pending] case at all” in exchange for her
testimony. (Id., at 701). Jolliff stated that she was tcstxfymg because, if something happened to one
of her kids, she would want someone to testify, (Id.. at 702).

B, Mﬁﬂ-mlm:ﬁalnnmsﬁmm

Mary Ellen Lyner testified that, on February 9, 1983, she was in custody in the St. Louis
County Court “holdover™- a cal] where prisoners are held before they are brought into the
courtroom. (Trial Tr,, at 608), Peﬁﬁ(‘)ncl', Carol Coates, Rose Winston, and Elaine Carpenter were
also in the holdover, (Id). Lyner testified that when Petitioner came into the holdover she sat down
and said, “Those mother fuckers pleked me out of @ line-up. I told them we should have blew their
braing out t00.” (I, at 609). Lyner testified that Petitioner then s“ated,_“Girl, we robbed a gas

station and killed a man, you know, that Vicker’s Station. I stay right down the street from thepe.
(d.. at 610).
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Lyner admitted that she had been convicted of thirteen crimes.- eight bad check charges, four
stealing charges, and one misderneanor assault-- and that she had four forgery counts pending in St.
Louis County and one pending bad check casc in the City of St. Louis (Id,, at 607, 612). Lyner
testified that, although twalve of her thirteen convictions were for felonies, she had never been
sentenced to ime in a penitentiary. ([d,, at 616, 618, 621). Lyner admitted that, in exchange for har
testimony, Steven Goldman. promised to recommend one year in jail on her pending forgery charges,
end to recomemend one year cancurrent on the pending “check charge™ in the city. (Id, at 612).
Lyner testified that this was the fizst time she had made & deal with a prosecutor to avoid serving
time in-a penitentiary. (d., at 67%).

Lyner testified that, after informing the police sbout Petitioner’s statements, she was
transferred from the St, Louis County Jail 1o a “work release domm.” (Id., at 6 17). Lyner had been
in the St. Louis County Jail since November 18, 1982 because she was unable to post bond on her
pending charges. (Id,, at 612, 617). Lyner admitted that, on February 9, 1983, she was “looking for
away not to go o the penitentiary,” and that she was “looking for a deal.” (14, at 620),

GROUNDS FOR RELIEF

In her Rirst Amended Petition for Writ of Habeas Corpus, Petitioner asserts the following
grovnds;

L. Ms. Reasonover was denied due process of law in violation of the
Fifth and Pourteenth Amendments to the United States Constitution
when the prosecutor failed to produce to the defense material,
exculpatory evidence. (First Amended Petition, at 63).

Ii. The Statc’s failure to provide to Petitioner 2 taped copy of her

- recorded statement violated her rights to a fair tria] and due process
of law as guaranteed by the Fifth, Sixth, and Fourteenth Amendments
of the United States Constitution. (d., at 69).

HL The State violated Ms. Reasonover's constitutional rights to due
process and a fair trial by failing to disclose to defense counsel

-8.
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Petitioner’s statements to police on January 7, 1983, denying any
involvement by her or Mr. White in the Vicker's crirge, (Id. at 7).

IV. The State violated Ms, Reasonover's rights to due precess and a
feir tral as puaraneed by the Fifth, Sixth, apd Fourteenth
Amendments by failing to disclose evidence bearing upon the
credibility of State’s witnesses Ken Main, Rose Jolliff, and Mary
Ellen Lyner. (4, at 74).

V. The cumulative effect of all of the Brady violations undermined

confidence in the outcome of the trjal and deprived Ms, Reasonqver

of a fair trial and due process of law &s guarantesd by the Fifth, Sixth,
N and Fourteenth Amendments. {14z at 92), -

V1. Prosecutorial misconduct permeated the entirety of Ms.
Reasonover’s trial, and denied her a fair trial and due process of law
in violation of the Fifth, Sixth, and Fourteenth Amendments. (Id,, at
94).

VIL. Ms, Reasonover was denjed dus process of law and effectiva
assistance of appellate counse! in that appellate counsel failed to fully
investigate the criminal backgrounds of Lyner and Jolliff, failed to
raise as plain error the prosecutor's comments on Ms, Reasonover’s
failure to testify; and failed to move to compel production of the tape
recording of the Reasonover-White conversation in the appellate

court. (Id., at 97),

VII. Ms. Reasonover was denied due process of law and the
effective assistance of counssel in that trial counsel failed 16
investigate and present exculpatory evidence, failed to vigorously and
effectively crosssexamine the Stata's informants, failed 1o object
during trial to Ken Main’s identification of Stanley White and fajled
to object to the prosecutor’s comment that Reasonover failed tg
testify. (Id., at $9).

On June 29, 1999 and on July 12, 1999, the Court granted Petitioner leave 10 amend her First
Amended Petition. (Docket # 96, 103). Petitioner's amendments supplement the grounds in her
First Amended Petition by incorporating evidence adduced at the evidentiary hearing, (Id).

PROCEDURAL DEFAULT
In & Memorandum and Order entered on June 16, 1999, the Court cancluded that the claims

in Petitioner's Rirst Amended Petition were procedurally defaulted and that Petitioner was unable

-9.
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to establish cause and prejudice to excuse her procedural default. (Docket # 80, at 3-5). To the
extent that Petitioner raises separate grounds in the amendments to her First Amended Petition, these
grounds suffer from the same unexcused procedural default as a yesult of Petitioner’s fallure 1o file
'a Rule 27.26 motion in state court, (Id.). See Hall v, Delo, 41 F.3d 1248, 1249 (8th Cir. 1994).
(Pet. App. 650-51, 830). Becauso Petitioner cannot cstablish cause to cxcuse her procedural default,
the Court may reach the merits of her claims only if she presents sufficient evidence of actual

DISCUSSION
L elo: QW

In Schiup, the Supreme Court reaffirmed the principle that “habeas corpus is, at its core, an
equitable remedy.” Schiup, 513 U.S. at 319, Based on this underlying principle, the Supreme Court
has long-recognized the duty of a habeas court to adjudicate procedurally defaulted claims when
failure to so would result in a “fundamental miscarriage of justice.” Id., at 320-21 (citing Sawyer
. Whitley, 505 U.S. 333, 339-340 (1992); McCleskey v.Zant, 499 U.S. 467, 495 (1991); Smith v,
Murmay, 477 U.S. 527, 537 (1986); Murray v. Carrier, 477 U.8. 478, 495.96 (1986); Kuhlmann v,
Wilson, 477 U.8. 436, 452 (1986); Engle v, Yssaae, 456 U.S, 107, 135 (1982).

“To ensure that the fundamental miscarriage of justice exception would remain ‘rare’ and
would only be applied in the ‘extraordinary case,’ while at the same time eosuring that the exception
would extend relief to those who were truly descrving, thie] [Supreme] Court explicitly tied the
miscarriage of justice exception to the petitioner’s innocence.” Schlup, 513 U.S. at 321 (citing—-
Kublmaga, 477 U.S. at 452; Carrier, 477 U.S. at 496), “Explicitly tying the miscarriage of justico

exception t9 innocence thus accommodates both the systemic interests in fnality, comity, and

~10-



conservation of judicial resources, and the overriding individual interest in doing justice in the
‘extraordinary case.” Schlup, 513 U.S. at 322 (internal citation omitted),

In Schiup, the Supreme Court held that a habeas court could review the merits of
procedurally defaulted constitutional claims if the petitioner showed {bat a ““constitutional violation
hag probably resulted in the conviction of one who is actually innocent." Schlup, 513 U.S. at 327
(qﬁoting Carmier, 477 U.S, at 496). “To be credible, such 2 claim requires petitioner to support his
allegations of constitutional error with new retiable evidence — whethc;t, be exclepatory_scientiﬁc
evidence, trustworthy eyewitaess accounts, or critical physical evidence - that was not presented at
trial” Id,at324. A petitioner must show that, in iight of the new evidence, “it is more likely than
not that no reasonable juror would have found {the] petitioner guilty beyond a reasonable doubt,”™
Id., at 327 (“[P]etitioner must show that it is more likely than not that ho reasonable jutor would
have convicted him in the light of the new evidence.”™).

A petitioner meets his burden under Schlup if he presents “evidence of innocence so strong
that & court cannot have confidence in the outcome of the trial unless the court is also satisfied that
the trial was frec of nonharmiess constitutional error.” Id.. at 316. Thus, 2 claim of actual innocence
under Schlup is ““not itself a constitutional claim, but instead a gateway through which a habeas
petitioner must pass to have his otherwise barred constitutional claim([s} considered on the merits.”
Schlup, 513 U.S. at 315 (quoting Herrera v. Collins, 506 U.S. 390, 404 (1993).

The Supreme Court explained that the Schiup gateway is designad to “focus the inquiry on
avtual innocence,” rather than legal innocence. Id., at 327. §:§.§1§9, Celderon v, Thompson, 118
5.Ct. 1489, 1503 (1998) (““[Tlhe miscarriage of justice exception is concemed with actual as

! The Supreme Court explained that it must presume that a reasonable juror would
“conscientiously obey the instructions of the tial comt requiring proof beyond a reasonable doubt.”
Schlup. 513 U.S. at 329,

-11-

MNO. 453 F.132-38

01y



NO.453  P.14-38
08/02HG. 2.1993:2 5140PM 1, FNRSCH HOBBES LANUSDC-ST LOUIS MO @

compared to legal innocence.’”) (quoting Sawver, 505 U.S. at 339) (alteration in original), For this
reason, a district cowt considering a claim under Schiup is “not bound by rules of admissibility that
would govem at trial.” Schlup, 513 U.S. at 327. “[T]he emphasis on ‘actual innocence’ allows the
reviewing tribunal to consider the probative force of relevant evideace that was either excluded or
unavailable at trial.” 1g, at 327-28. The habeas court must make its determination under Schiup “in
Lght of all the evidence, including that alleged to have been illegally admitted (but with dye regard

to any unreliability of it) and evidence tenably claimed 10 have been wrongly excluded or to have

become available only afier trial,” Jd,, at 328 (quoting Friendly, Is Inpocence Irrelevant? Collatera]
Attack on Criminal Judgments, 38 U.Chi.L.Rev. 142, 160 (1970). '

The habeas court must consider the “probative force of the newly presented evidence in
connection with the evidence of guilt adduced at trial.” Schlup, 513 U.S. at 332, “The newly
presented evidence may. . . call into question the credibility of witnesses presented at tal Id, at
330. Thus, the habeas cowrt must assess the credibility of witnesses in light of'the new evidence and
the evidence presented at trial. Id,, at 330-32.

L. ing ¢ i " v

The Eighth Circuit has instructed that,. when considering the suﬁicicn;y of a petitioner’s
showing under Schiup, the district court may only consider evidence that was “not available at trial
and could not have been discovered earljer through the exercise of due diligence.” Amrine v,
Bowersox, 128 F.3d 1222, 1230 (8th Cir, 1997) (en banc). In support of its definition of new
evidence, the Eighth Circuit cited Smith v. Armontroyt. 888 F.24 530, 542 (8th Cir. 1989). Amrize,
128 F.3d at 1230. ln Smith. decided five yeers before Schlup, the Eighth Circuit held that a
petitioner might avoid the “abuse of the writ” doctrine if a claim omitted from a previous petition

was based on facts that “could not have been discovered earlier in the exercise of reasonable

-12-
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diligence, .. ." Id,, at 541. Because the evidence proffered by Smith was available at the time the
prior petition was filed, the Court concluded that to allow Smitk to rely on the evidence in the
subsequent petition would “sanction a clear abuse of the writ.” Id., at 542.

Reliance on Smith to define “new evidence” in a Schlup claim is inappropriate because tﬁe
actual innocence exception does psrmit a habeas court to review the merits of a constitutional claim,
notwithstanding that the claim is abusive, suceessive, or otherwise procedurslly barred. Seg Schlup,
$13U.S. 2t 316-17 In addition, while the abuse of the writ doctrine is designed to prevent habeas
petitioners from deliberately withholding available claims, the actual innocence exception s
ldcsigncd to identify extraordinarily cases in which & “constitutional violation has probably resulted
in the conviction of one who is actually innocent.”™ 14, at 327 (quoting Carrier, 477 U.S. at 496).
Because some of the evidence presented by Petitioner is not “new evidence” as defined by Arprine,
the Court must attempt to reconcile the tension between the Eighth Clreuit’s definition of “new
evidence” and the Suprémc Court’s apinion in Schiup,

In Schlup, the Supreme Cowt stated that a petitioner must support his allegations of
constitutional error with “new relisble evidenc. . . that was not presented at trial” Schlup, 513 U.S.
at 324. Although the Supreme Cotrt could have defined “new evidence” to include only evideace
that was unavailable at the time of trial and could not have been discovered through the exercise of
due diligence, it did not do so. The Suprerae Court referred to “unaveilable” evidence in only one
paragraph in its opinion:

— [TThe district court is not bound by the rules-of admissibility that
would govern at trial. Instead, the emphasis on ‘actual innocence?
allows the reviewing tribunal also to consider the probative force of
relevant evidence that was cither excluded or unavailable at trial,
Indeed, with respect to this aspect of the. . . standard, we believe that
Judge Friendly's description of the inquiry is appropriate: ‘The

habeas court must maks its derermination concerning the petitioner's
innoeence "in light of all the evidence, including that alleged to have

13-
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been illegally admitted (but with due regard to any urreliability of it)
and evidence tenably claimed to have been wrongly excluded or to
have become available only after the trial.’

Schiup, 513 U.8. at 327-28 (footnote omitted).

In the foregoing paragraph, the Supreme Court did got limit “new evidence” 1o cwdeucc
which was unavailable at the time of trial. Rather, the Supreme Court directed the habeas court to
consider “all the evidence,” which includes, but is not Jimited to, evidence “available only after
trial” Id."This interpretation is consistent with the Supreme Court’s éaruer statement requiring a
petitioner to support his allegations of constitutional error with “new reliable evidence, . . that was
not presented at trial.” Schlup, 513 U.S. at 324. See also, Calderon, 118 S.Ct. at 1503 (“[A] claim
of uctual innocence must be based on reliable evidence not presented at trial.”). Furthermore, this
interpretation is consistent with the Supreme Court's view that, becavse of the “emphasis on actual
innocence,” 2 habeas court considering a §chlup claim is permitted to consider & “broader array of
evidence,” [d,, at 328,

The Supreme Court's delineation of what constituted “new evidence” under the facts of
Schlup further reveals the contlict between the Eighth Circuit's definition of “new evidence™ and

that of the Supreme Court in Schlup. The essential underlying facts in Schlup were summarized by
the Eighth Cireuit in Amrine:
Schlup was a Missouri prisoner who had been convicted of
participating in the murder of a fallow inmate and sentenced to die.
The state's case at trial consisted primarily of eyewitness testimony
from two correctional officers who said they had seen Schlup holding
the victim while another inmate_stabbed him. Schlup denied
involvement and presented a videotape showing him entering the
dining hall shortly after the stabbing. He claimed he could not have

. reached the hiall at the time shown on a ¢lock if he had participated in
the raurder,

-14-
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Amrine, 128 F.3d at 1227. The Supreme Court stated that the affidavits of John Green and
Lieuteaant Robert Faherty were “new statements” which were “particulerly relovant” in determining
whether Schlup presented sufficient evidence of actual innocence. Schlup, S13 U.S. at 317, 331,
The Supreme Court did not suggest that statements of Faherty and Green were unavailable at the
time of trial. Rather, the Supreme Court indicated that both witnesses were available at the time of
trial and were will'mg to state precisely what they stated in their affidavits in the habeas proceeding.
Id.at311n21,312 025 The Sup}eme Eﬁurt noted that “Faherty had testified at Schlup’s trial, b;n
had not been asked about the significant details of his encounter with Schlup that are recited in his
affidavit.” Id, at 312 n. 25. The Court further noted that Green stated in an affidavit in the habeas
proceeding that, if he had been contacted before Schlup’s trial, he would have informed Schlup’s
attomey of the information contained in his affidavit. ]d.. at 311 1. 21. The United States Supreme
Court characterized Faherty and Green's affidavits as “new statements,” even though the nformation
in those statements was available at the time of trial and conld have been discovered in the exercise
of due diligence.® Thus, the Supreme Court's definition of “new evidence,” as articulated and as
applied in Schlyp, is broader than the Eighth Circuit’s definition.

The Eighth Circuit's definition of “new evidence™ limits the scope of the fundamental

miscatriage of justice exception in a manner not contemplated by the Supreme Court, The

¥ The Sthlup case was remanded to the Court of Appeals and theu to the District Court from
the United States Supreme Court. Schlup, 513 U.8. at 332, In accardance with the Supreme Court's
opinion in Schlup, the District Court considered the “new statements™ of Faherty and Green in._

assessing Schlup’s showiag of actual innocance. Schiup v, Delo, 912 F.Supp. 448, 453.455
(E-D.Mo. 1995),

The Court notes that the Supreme Court also indicated that the “swom statements of several
eyewitnesses” were “new statements” that were “particularly relevant” in assessing Schlup's showing
of actual innocence. Schlup, 13 U.S. at 316-317, 331. The Supreme Court did not mention
whether these statements were available at the tme of trial. On remand, the District Court
cousidered the eyewitness testimony tn assessing Schiup’s showing of actual innocence, Schlup, 912
F.Supp at 450.53,

<15 -
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avajlability of the fundamenta] miscarriage of justice, or actual innocence, exception is extremely
limited, according to the Supreme Court, not because the petitioner must present evidence that was
unavailable at the time of trial, but because “habeas corpus petitions that advence a substantia] claim
of actual innocence are extremely rare.” Schlup, 513 U.S. at 321, By requiring the petitioner to bear
the burden of proving that it more likely than not that no reasonable juror would convict in light of
the now evidence, the Supreme Court accornmodated the “systemic interests in finality, comity, and
conservation of judicial rcsoﬂfccs, and the ovcnid.ingﬂintercst in doing justice in the “extraordinary
case.™ Schlup, 513 U.S. at 322, Because evidence sufficicnt to sustain this burden is “unavailable
in the vast majority of cases, claims of actual innocence are rarely successful.™ Schlup, 513 U S,
at 324. The Supreme Court, therefore, emphasized that, by their nature, substential claims of actual
innocence are extremely rare. Id, To restrict the availability of the actual innocence exception hased
upon whether the evidence was available at the time of trial places greater limits on the exception

than the Supreme Court contamplated in Schiup.t

¢ The petitioner bears the burden of proof because, “[hlaving been convicted by a jury,” the
petitioner “comes before the habeas court with a strong-~ and in the vast majority of the cases
conclusive- presumption of guilt,” Schlup, 513 U.S, at 325 n.42.

"Not only is it difficult for the petiticner to prevail under the Schlup standard, but in the vagt
wajority of habeas proceedings the petitioner does not even allege that he is irnocent. Ses
S13U.8. at 321-22 (“Judge Friendly’s observation a quarter of a century ago that ‘the one thing

never suggested on collateral attack is that the prisoner was innocent of the crime’ remains
largely true today.™) (citing Friendly, supra, at 145),

* The following hypothetical illustrates the Court’s point: A habeas petitioner presents a
claim of ineffective assistance of counsel which is procedurally barred. The petitioner is unable to
establish cause and prejudice. The petitioner presents compelling evidence of actual innocence, but
all the evidence was available at the time of trial and could bave been discovered in the exercise of
due diligence. Further, petitioner presents evidence that the available evidence was not utilized
because of trial counsel’s lack of diligence. e

Under the Eighth Circuit’s definition of new evidence, the petitioner’s Schlup claim must
fail, notwithstanding the compelling evidence of actual innocence. Under Amrine, the evidence
presented by the petitioner is not “new,” and therefore wuay not be considered by the habeas court.
Amrine, 128 F.3d at 1230. The petitioner's claim would be procedurally barmred, and the habeas

«16 -
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Because of the different definitions of “new evidence” specified in the previous section, see
supra, Discussion Section 11, the Court will divide its discussion of the evidence it considered in
assessing Petitioner’s showing of actual innocence into two sections-- evidence unavailable at the
time of trial and evidence not presented at trial. The former section consists of reliable evidence that
is “new" wuhm the meaning of the Eighth Circuit's decision in Amrine. The latter scction consists
of all other reliable evidence of actual innocence W—liich was presented to this Court, but not
presented during Petitioner’s trial.

This case does not present the Court with the difficult choice of whether it is appropriate to
follow the definition of new evidence articulated in Amring in light of its inconsistencies with the
Schlhup opinion because the Court concludes that the evidence presented by Petitioner that was
unavailable at the time of trial, see infa, Discussion Section I11.A, is more than sufficient to prove
Petitioner’s claim of actual innocence under Schhip v, Delo, The evidence which was available, but
not presented at trial, see Discussion Section 1IL.B, infra, smengthens, but is not essential to,
Petitionor’s successful showing of actual innocence,

1. ver-Whit
Petitioner was arrested for the Vicker’s murder at approximately 1:00 p.m. on Jaguary 7,

1999. (Suppression Hr'g Tr., at 64). Se= Reasonovey, 714 S.W.2d at 711. Petitioner was arrested

caurt would be precluded from ruling on the petitioner’s ineffective assistance of counsel claim.

In contrast, under Schlyp, the evidence presented by the petitioner is “new” because it was
"not presented at trisl.” Schlup, 513 U.S. at 324, Assuming that the new evidence is reliable and
sufficient 10 sustain the petitioner's burden under Schlup, the habeas court must consider the metits
cfthe petitioner's ineffective assistance of counse! claim because failws to do so would result in 2
“fundamenta] miscarriage of justice™ Id., at 320-21. :

-17-
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at the Dellwood police station where she had been “interviewed” during the previous two hours,
(Suppression Hr'g Tr., at 61-62, 70-71). After her arrest-- but before she was incarcerated with Rose
Jolliff, at approximately 10:00 pam., at the Jennings jail-- Petitioner was put into a cell at the
Dellwood jail. (Reasonover Test., Sta. White Test., Chapman Test,; Pet. Ex, 1-2),

Stanley White, who had also been arrested for the Vicker's murder, seg Suppression Hr® g
Tr., at 67, was placed in a separate cell next to Petitioner at the Dellwaod jail. (Reasonover Test.,
Sta. White Test., Chapman Test.). The two cells were on the same side of_ "a hallway and were
separated by a wall, (Reasonover Test., Sta. White Test.). Pctitioner and White saw each other
when White was escorted down the hallway 1o his cell. (Ad). After White was locked in his cell,
Petitioner and White could not see each other. (Id.), Petitioner and White, however, could hear cach
other and engaged in an extended discussion. (1d.). Although Petitioner and White thought they

were engaged in a private conversation, see id., the police secratly recorded their conversation.”

" (Chapman Test.; Pet, Ex. 1-2). The purpase of recording Petitioner and White was to see whether,

in a private discussion, they would say anything incriminating. (Chapman Test.). To that end, a
recording device was strategically placed in an area around the cells, and Petitioner and White were
left alone to talk, ([d.).

The tape of the conversation between Petitioner and White (“Reasonover-White Tape™) is
approximately fifty-six minutes in length. (Pet. Ex. 1.2), "I‘hc parties stipulate that Petitioner's
Exhibit 1 js an accurate copy of the taps, and that Petitioner’s Exhibit 2 is an enhanced version of

the tape which doeg not alter the spoken words in any way. (Stipulations, §91-2). The Court finds

? In the Jolliff-Reasonover Tape, se¢ nfra, Discussion, Section I0.A 2.5, Jolliff and Petitioner
discuss whether Petitioner knew that the police were taping her conversation at the Dellwoad jail,
(Appendix, Ex. A, at 5-6). Jolliff, belicving that Petitioner knew the police wers taping hex, says,
“So, you know, you knew not to say nothin’ no ways, shit.” (d, at 6). Petitloner responds, “But 1
didn’t know they were taping me though.” (Id,, at 6).

-18-
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that Petirioner’s Exhibit 3 is a written transcript of the spoken words which can be heard og the
Reasonover-White Tape. (Pet. Ex. 1-3). Because Petitioner and White believed they were engaged
in a candid discussion, and because the tape is accurate recording of what was said, the Court finds
that the tape {s reliable evidence material to Petitioner's showing of actual innocence. See Schlup,
513 U.S. &t 324 (petitioner must support claim of actual imnocence with “reliable cvidence™);
Amring, 128 F.3d at 1230 (habeas court must determine if the “evidence is reliable™), Although
Petitioner and White's cand,id statements are laced with profanity and could best be desc;ibed as

“street talk,” the natural language confirms that Petitioner and White believed that they were talking

only to each other.

8. What Petitioner Saw and Did on the Night of the Murder

Petitiener tells Whitc that she drove her car to the laundromat at around midnight on the night
of the murder to do laundry, (Pet. Bx. 3, at 6, 30). Between 1:15 am. and 1:45 am., Petitioner
drove her car to the Vicker's station to get some change. (Id., at 3, 30), Petitioner got out of her car
and, while “standin’ off at a distance,” saw a man at the cashier's window who she believed was
Willie Love. (Id,, at 35) (“And you know who it was?, , . William Love. Looked Kke it. I'm pretty
sure it was. But then, you know, it might not “cause see { was standin’ off at a distance, See what
I'm sayin’?”). Seg also, Id. at 3, 6, 10, 14. The man whom Pefitioner saw at the window was
wearing a red and black shirt. (d.. at 5) (“[H)e had on a red shirt. . . » had black checkers, um cotton,
fishin’ huntin’ shirt.”). See alsq Id.. at 26, 35. Afler she saw the man at the window, he “took his

~cap off and went in the back.” (Id,, at 5). Petitioner tells White that she saw another man at the
Vicker's station, and that this man was wearing & green army jacket. (Id., 2t 5, 8, 14).
Potitioner tells Whits that she knocked on the cashier’s window at Vicker’s, but could mot

get any service, (Id., at 3, 30). See also, Id., at 33 (“Yeah, knocked on the motherfuckin® window

-19-
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and shit, and the nigger didn't come back to the window.”). Unable to get change at the Vicker's
station, Petitioner drove her car 10 a nearby 7-Eleven. (Id. at 3, 33). Petitioner tells White that the
same mett she saw at the Vicker's station arrlved at the 7-Eleven shortly after she did. (Id,, at 8)
(“And when I got up to 7-Eleven ] seen Love again and ] seen his friend. . . in that army jacket.™).
See also, Id, &t 3, 10, 35. After getting change at 7-Eleven, Petitioner retumed to the laundromat,
finished her laundry, and drove home. (Id.. at 24) (“When I went to the leundromat and came back,
.. I hiad to make six wips up and down to the car to bring the clothes up.™),
b, What Gtapley White Did o the Night of the Murder
Petitioner discusses the fact that she and Stanley White were not together o the night of the
murder. Petitioner and White had not seen cach other since White “knocked out” the windows in
Peritioner’s car, which was several days prior to the Vicker's murder.!® (Pet. Ex. 3, 2t 4, 14).
. Evidently, White and Petitioner had been dating and White's actions relating to Petitioner's car
triggered a breakup. (Id.. at 14) (W: “Still love me, baby7" R: “Nope and [ told you. , . that shit dead
after what ya'll did to me. 1told em® ‘Yeah, last time [ seen Stan was the uh, the night he broke out
my windows. He's been calling me ‘bout a thousand tinte, but ] ain’t seen him since.’ You knmow
that shit dead. . . you know you drink too much. . . tum you wild.™)."!
White does not appear to know when the murder occurred. He asks Pctitioner several times
about when the murder happened. (Id, at 19) ("Now, this incident took place Saturday night?",
'&m_alsg‘\ld“ at 6 (W: “What night’s that?" R: “Saturday night carrying over to Sunday mormnin’.

Saturday night-think I got [to the Jaundromat] ‘bout twelve o’clock.”™). Petitioner reminds White

' The wrial record indicates that Whites knocked out Petitioner’s car windows on or before
December 28, 1982. (Trial Tr., at 485-86).

""In the transeript of the Reasonover-White Tape, “R™ stands for Ellen Reasonover and “W™
stands for Stanley White. (Pet, Ex. 3).

220 -



e \ NO.4SS  P.2338
08/0E0%; Sud9: SUARLMy LORSEH FOBBS LA oh - o Lours no Qozs

that she called him on that Sarurday night and told him that she was “goin down to do that wash,”
(Id.. at 6). White recalls thet he had been staying at “"Woody's” house since the previous Tuesday,
he had not been out toward the Vicker's station since Saturday morning, and was at “Woody’s”
house on Saturday night. (Id., at 6-7, 19-20, 24, 31 |

. Petit | White's Attempis Help the ol

Early on during their conversation, White encourages Petitioner to tell the police exactly what
she saw. (Id., at 4). Petitioner responds, "l told! They k:;ow that, they know that, that I told *em )
seen that nigger William Love at the Window, or if it wasn’t, it was his motherfucking twin. And
I told ‘eu; T had seen “em up there at the 7-Eleven t00, they know that. . . Ttold.” (Id.). Later, White
asks Petitioner if she told the police whom she saw. (Id., at 6). Petitioner responds, .“Yeah, Itold
‘em Willic Love. . . Hall yeah, I told ‘em.” (d.). Segalso, [d., at 27 (W: “Now I don’t know who
did what, but, uh-- You know what you seen don’t ya?" R: “Fuck, yeah!™).

Petitioner repeatedly states that she was Just trying to help the police, but now regrets coming
forward as a witness. (Id., at 13-14) (“Be glad when these motherfucks get they shit together, But
if [ ever do see that dude again in that green army jecket on an’ the nigger out there at the window
{ won't tell na motherfuckers shit! I wag trying to help them. . . . Ttold ‘em who I thought I seen.
-++ They don’t believe me. These motherfuckers are crazyl”™). Petitioner states, “I'm tryin’ to help
they motherfuckin’ ass an® tell ‘em who I seen behind that motherfuckin’ window, They standin’
there tellin’ me Love is & diamond man. Idon't give a fuck. [know what the fuck ] seen up there
at the window. Hell, it sure the fuck looked jus’ like bim. .. " (. st 10). Seedlso Id, at 3.

Petitioner says that, if she had information that White or anybody else was invalved in the
murder, she would tell the police. Petidoner says, “[T)f I had somethin’ 16 do with that shit, . . . 'd
a snitched an you and everybody else that [ thought was involved.” (Id., at4). White agrees with

-21-
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Petitioner, saying, “If you did, if we did' do that, you s'posed to tell em,” 10 which Petitioner

responds, *T'datold ‘em! Hell, yeah I'da told ‘emn! Shit, [ tald ‘emn if 'd been up there with ya, and

you did it, I'da jumped out the car and ran o the motherfuckin’ police station!” (Id., at 11.12),

Petitioner and White discuss how the police attampted to get each of thera to “spill the beans”

on the other. Petitioner quotes the police, saying *“Soon as Stan spill the beans on you, you gonna

be gone and he gonna be out,™ (Id,, at 16). The following exchange ensued:

W:
R:

A

nnnnn

g P €

T'ain’t got no beans to spill.
I'm tellin’ yal

And going 1o tell you somethin’-- if T had some they gonna be
fallin’! You hear me?, . , Just like if you knew, if I knew
somethin’ was goin’ on and you knew somethin’ was geing
on you might-- hey--

You know how I run my mouth! I'da told ‘em quick!

I'm gonna tell you somethin’, Idon't give a fuck what they
say to me. I'm speakin’ the truth for what I know.
Hell, yegh!

1 know I ain’t did nothin’
Hell, yeah! I been telling the truth all day.

(Id. et 16-17). Pettioner recalls the police saying, “He gonna spill the beans on you in @ mimute,

You might as well spill them on him first.” (Id.. st 33). White then says, “Ain't no beans to be

spillin',” to Which Petitioner responds, “I'm tellin ya’, Ain"t no motherfuckin’ beans to spill. These

motherfuckers is crazy!™ (Jd)."?

2 Seeglso, [d., at 25 (Petitioner says, “[T]be P.A. say, if. . . you snitch on Sten they' let
you scott clean free.’ 1 tell him, “Fuck, { ain't gonna snitch on him! Fuck, I don't know shit about
no motherfuckin’ Vicker's and Stan! , .. 1say, ‘You want me to lic on that man for nothin’? He
ain’t did shit." He talkin’ bout, *Yeah, I tell you what, then, that’s alright,” he said, ‘that nigger spill
the beans on you, we're gonna let his motherfuckin® ass go'-- which I knew that was a lic— ‘and
gonna lock you motherfuckin’ ass up.’™).

2.
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Petitioner and White repeatedly express shock and disgust over the murder of the Vicker’s
attendant. Petitioner says to White, “I know you ain’t did no shit like that. . . . Talking ‘bout rob
and kill some motherfucker, took a young boy’s lifs, aint that a bitch? And hers I gotta
motherfuckin’ daughia." (d., at 4). Petitioner says that whoever took the “young boy’s” life is
“sick” and “cold,” to which White responds, “I'm tellin ya!" (Id. at 13). Sce also, Id., at 40 (R:
“These motherfuckers gotta be out of their mind and think that we gonna take 2 young boy's life,
Stan. Ain'tthat pitiful?” W: “I’'m tellin® ya!™).
Petitioner and White comment about how the police officers showed them pictures of the
victim's dead body, Petitioner and White stated as follows:
W:  I'mtellin’ ya. Thathurt me ba-—, it hurt me even kmowing that
R: I'm fellin’ ya, boy! It hurt me when 1 heard it happened too,
‘cause it right around from my comer and plus they showed.
me these pictures, boy, and that really fucked me up, They
really fucked me up. ... (I]t don’t make no difference, he
coulda been red, white, black, blue~ he’s a young boy and he
got killed. 1 don’t trip off the motherfuckin’ color. But if--
You know if he'd been a black boy, they wouldn'ta been all
about this, tryin’ to find out who killed him and shit.
(Id. at 37). In another exchange, Petitioner and White state as follows:

R: [Tihey bad the nerve to show me that little! white boy
picture. Thatjus’ really fucked me up. ° )
W: Did 1t?

" The “little” boy to which Petitioner is referring was, in fact, six foot eight inches tall and
approximately two hundred pounds. (Trial Tr., at 343). In the course of their conversation,
Petitioner and White malke no reference to James Buckley's unusually large size.
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R: Yeah they showed that shit. He look all pitiful layin’ down ~
there. I said, ‘Man, whoever killed him, that was cold.” That
was really cold. They, did they show it to you?
Wi Um hum (affirmative)
R: Andthey gone tell me—- I say, * You get that bullshit out of my
face. I don't wanna see that bullshit’ Then he gonna go
upstairs and tell everybody in the building that I didn't want
to look atit. Then gonna come back and ask me ‘why you
ain’t. .. gonna look at the pictures?' I seid, ‘For what? I done
seen toa many motherfuckers below my feet dead and [ ain’t
about to see, ready to see no more.’ -
(4. at 29), Seealso, Id,, at 8 (W: “They showed me them pictures I mean, I just looked like and L.
».babe... L. R: “Of that dead dude?’ W: “Yeah.” R: Yesh, I, they showed me them pictures
too. Itold ‘em, ‘Get.. . that shit outta my face. I don’t wanna look at no shit like that’ And I didn’t
look at that shit. Ithrew that shit back at him. [ turned that shit over. Fuck that shit. Ses nobody
dead. 1 ain’tdid shit!™),
Axxested
Petitioner and White search in vain for a reason why they've been arrested. Petitioner and
White believe that White has probably been arrested because he is wearing 2 red and black shirt
similar to the one wom by the man that Petitioner saw at the cashier's window. (Id., at ) (R: “Tain’t
pever seen you with that shirt on before, ain't gonna lis to ‘ya. . . [H]e had on a red shirt like yours,
had black checkers, um cotton, fishin’ huntin’ shirt. . .. That's what that nigger had on at the
window. .. . That's why they probably trippin’ off of you so tough."). Ses also. Id,, at 8, 10, 14,
26, 28, 30, 35, Petitioner also tells White that she thinks he may have been arrested because the
police know he broke the windows out of Petitioner’s car. ([d., at §). Petitioner and White belisve

that Petitioner has probably been arrested bacause the police had previously accused her of robbing
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another Vicker’s station. (Id., at 11, 16,27, 32). Petitioner and White think that, perhaps, the police
just “want somebody. !¢
2. \d i dibili ¢ Jollj

The Reasonover-White Tape casts grave doubt upon the credibility of Rose Jolliff's trial
testimony. The tape contains a candid, reliable account of Petitioner and Stanley Whita's actions
before, during, and after the murder of James Buckley. The tape describes Petitioner and Stanley
White’s bewilderment over their arrests, thcir‘shock;ind disgust about the murder of James Buckley,
a “young boy,” and their efforts 1o help police. Bercause they were recorded, Petitioner’s statoments
to Stanley White, do not depend on the credibility or motives of an informant. Significantly,
Petitioner's statements on the Reasonqver-White Tepe, regarding what she saw and did on the night
of the murder, are congistent in all relevant respeats to the recording of Petitioner's statements to
Captain Dan Chapman on January 4, 1983 (“Sheila Hill Tape™)."* (Trial Tr., at 442, 472). See Pet.
Ex. 24,

In order to believe Rose Jolliff, a finder of fact would have to believe thar, just hours afler
her conversation with Stanley White, Petitioner contradicted herself in every relevant respect to a
woman whom she had never before met. Not only is Jolliff's account of Petitioner’s staterments
impeached by almast every statement on the Reasonover-Tape, but Jollifs account is not
corroborated in any way by the Reaspnover-White Tape. For instance, Petitioner and White never

mention anyone by the name of Robert Mclntosh, or any nickname likely to be associated with the

" Believing that they are being harassed by the police, Petitioner and White discuss whether
they might be able to sue the police officers when they get out of jail. ((d., at 24-25).

'* The Cowt notes that Petitioner statements on the Reasonover-White Tape are also
consistent in all relevant respects to Petitioner' Statements to Offioer Ron Pike on January 3, 1983,
(Teial Tr., at 560-63), and Petitioner' statements to Officer Marsha Vogt on February 25, 1983.
(Suppression Hr'g Tr., at 92-99). See infra, Discussion, Section 1B 4, T
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name of Robert Mclntosh, Petitioner and White never mention any datails suggesting that they know
the specific manner in which James Buckley died; they do not mention that Buckley was shot seven
times; they do not meation that a rifle was used; they do got mention who shot the gun. Petitioner
and White never mention any details suggesting that they know what the intentions of the assailants
wete; they do not mention knowing that someone was supposed to distract the boy at the window;
they do not mention that the bo& was shot because he could identify the assailants. '

~ The Court finds that the contents of the Reasanover-White Tape discredits the trial testimony
of Rose Jolliff. Based on the contents of Reasonover-White Tape alone, this Court concludes that
it “more likely than not that no reasonable juror would have™ believed Rose Jolliff’s trial testimony. ‘
Schiup, 513 US. at 327. Thatis, it is more likely than not that any reasonable juror, conscientiously
obeying the instructions of the trial court, would have a reasonable doubt as to the credibility of
Jolliff's trial'testimony. Id., at 329. The record also contains substantial additional evidence that
would firther impeach Jolliff's credibility in the mind of any reasonable juror.

a The Jolliff-Reasonover Tape
Petitioner and Jolliff were in custody at the Jennings Jail from Januvary 7, 1983, at

approximately 10:00 p.m.,, until the morning of January 8, 1983. (Tual Tr., at 673-74). Sce
Reasonoyer, 714 S.W.2d at 711. On January 12, 1983, Jolliff called Petitioner on the welephone and
part of the conversation was recorded by the police (“Jolliff-Reasonover Tape™), (Pet. Ex. 37). The
taped conversation is approximately ten minutes in length. Petitioner’s Exhibit 37 is an

unenhanced copy of the Jolliff-Reasonover Tape.”” Respondent dozs not dispute the authenticity of

' The conversation begins at the eight-minute forty-one second mark (“8.41") of Side A and
ends at 18.52 on the same side. (Pet. Ex. 37).

\

17 On July 29, 1999, Petitioner submitted an enhanced copy of the Jolliff-Reasanover Tape
as Petitioner's Exhibit 37A. The parties stipulated that this exhibit may be considered as part of the
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Petitioner’s Exhibit 37. Because the tape is accurate recording of what was said, the Court finds that
the tape is reliable evidence material to Petitioner’s showing of actual innocence.” See Schiup, 513
U.S. at 324; Amrine, 128 F.3d at 1230. '

Exhibit A to Petitioner's Post-Hearing Brief has been filed as a transcript of the Jolliff-
Reasonover Tape. The Court finds that this transeript is an incomplete representation of the spokea
words on tbc Jolliff-Reasonover Tape. The transcript is missing many s:gmﬁcant words and phrases
whxch the Court discovered after listening to the tape numerous ¢ times. The Court has created a
complets transcript which represents every spoken word which can be understood on the Jolliff-
Reasonover Tape,” (Appendix, Bx. A). The transcript created by the Court constitutes the Court's .
findings as to what Jolliff and Petitioner can be heard saying on the Jolliff-Reasonover Tape. (Id).
The Court has attached its transeript as Exhibit A to the Cowt's Appendix, and has attached the
transcript submitted by Petitioner as Exhibit B to the Court’s Appendix. (Appendix, Ex, A-B). The
Court will rely on its transcript, se¢ Appendix, Ex. A, in making factual findings and in drawing
inferences from the Jolliff-Reasonover Tape.

The Court finds that the Jolliff-Reasonover Tape corroborates several of the statements made
by Petitioner in the Reasonover-White Tape. First, Petitioner tells JolHiff that she was trying to belp
the police. (Appendix, Bx A, at2) (R: “I was pickin’ out every motherfucker that 1 thought it coulda

been, ya know, but sec [ was really trving to held they motherfuckin’ ass.” J: “Um-bm.” R: “Ya

record,

18 7t {5 not clear whether Jolliff called Petitioner at the request of the police, or whether JollLff
even knew that the conversation was being recorded. It is clear, however, that Petitioner was
unaware that the conversation was being recorded.

19 The Court has identified those portions of the tape that ere impossible to understand by
inserting a blank underline, i.e. ¢ " Ses Appendix A, Ex. A,
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know what I'm saying? And they was pressuring me and shit.").** Corupare, Pet. Ex. 3, at 8, {0, 13-
14).

Second, Petitioner says that the men she saw at the 7-Eleven may have been the same men
she saw at the Vicker's station. (Appendix, Ex. A, at 3) (R: “When I had got up to the 7-Eleven, the
niggers I has scen coming in looked like the nigger I had seen coming out that was goin’ in the back
when | was pulling up there.” J: “Um-hm." R: “And, uh, what I was saying, it might not even
coulda been them. 1t could ha;'e been sowe mose niggers.” J: “Um-hm." R: “You know wisat 'm
saying? That one jl'lst looks like it to me, ya know what .I'm saying?”). Comparg, Pet. Ex. 3, at 3,
8, 10, 33, 35. Campare also, Trial Tr., at 443 (“[Wlhen I got up to the 7-Eleven, { was comiog up
to the store, they were going out of the store.') (statement by Petitioner on Sheila Hill Tape).

Thitrd, Petitioner seems fc say that she believes that the police suspect her in the Vicker’s
murder becauss they had previously accused her of committing a crime at a Vicker’s station. (“So
ya know [ told you I had that other Vicker’s thing back in ‘78 when I used to work there,” J . “Uh-
huh.” R:“And they tried to put me in the penitentiary for 30 years,” J: “Yeah.” R: “They tripped
off I had the other Vicker's thing . They mighta thought

7). Compare, Pet. EX,

3,at11, 18,27, 32,

While corroborating several of Petitioner’s statements, the Jolliff-Reasonover Tape fails to
conrobarate the details of Jolliff s trial testimony. In fact, Jolliff does not sound like someone who
just days before heard Petitioner give a detailed confession to the murder, The Court finds
significant the following exchange: ' -

R: Yeah, but what I can't understand is why
are they tryin’® to stick me with something I didn't do?

¥ When referring to the transeript of the Jolliff-Reasonover Tape, the Court will referto Rose
Jolliff as “J" and Ellen Reasonover as “R”™.
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I I guess they figured you said something to someone in the
cell,

(Appendix, Ex. A, at 5), Jolliff says that she believes that police “ﬁgurcd"~ Petitioner said
“something to someone” in the cell, Jolliff does not say why the police “figured” this, she does not
say what the “something” is, and she does not iderttify the “soraeone” to whom the police “figured”
Petitioner spoke. Moteover, Jolliff scems to agree with the premise of Petitioner’s question~ xhat
the_police are trying to “stick” Petitioner with something that she didn’t do. Jolliff says, “They
makin’, ya know, they tryin’ to stick it to ya.” (Appendix, Ex. A, at 3).

Jolliff portrays herself as Petitioner’s ally, advising Petitioner, “{J]ust be cool. . . watch what
you're saying ta whoever you're saying it too.” (Appendix, Ex. A, at 3). Segalso, Id., at 5 (“[{[f you
kmow your phone tapped, be cool.™). Jolliff tells Petitioner not to worry about her, but tells Petitioner
that she might want to “trip off of”? the other woman who was in the cell. (Id. at2). Seealso Id.
at 4 (“I don't know what that other broad is doing, but, ya know, be aware what's happenin’, Ya
know, keep a low profile.””). Petitioner tells Jolliff that she is not worried about the other woman in
the cell, saying, “Well, if they do pick her up, thep, uh, they ask her anything 21l she’s gonna tell
them is what [ told her. That ] ain’t did shit. Because [ didn’t do nothin’.” To this, Jolliff responds
in the affirmative, “Um-hm.”™*

Significantly, at no time does Petitioner mention anyone by the name of Robert Mclntosh,
or any nickname likely to be associated with the name of Robert Mclntosh. Petitioner does not

mention any details suggesting that she knows the specific rmanner in which James Buckley died;

1 Jolliff indicates that she told the police, at least initially, that Petitioner bad not told her
anything incriminating about the Vicker's murder, (Appendix, Ex. A, at 1-2). According to Jolliff,
the police accused Jolliff of trying to “hold evidence back” and told her thar she was “gorma be in
jailtoo.” (Id.). Jolliff says that she told the police, “‘I don't lie, 'm gonna be in jeil, be in jail for
what? [ ain't you know S A

.29.



uuuuuuu

08708 GuAPTR. . BISEY ¢ $IRSCH HOBBS LAHyspe_ st rouls Mo NO.4S3 P33y 0y

she does not mentian that Buckley was shot seven times; she does not mention that a rifle was used;
she does not meation who shot the gun. Petitioner never mentions any details suggesting that she
Xnows what the intentions of the assailants were; she does not mention knowing that sorneone was
supposed to distract the boy at the window; she does not mention that the boy was shot because he
could identify the assailants. Thus, Jolliff's trial testimony, which was bereft of any reference to 3
telephone conversation with Petitioner, is whally uncorroborated by the Jolliff-Reasonover Tape,

The Court finds that the contents of the Jolliff-Ressanover Tape farther discredit the trial
testivaony of Rose Jolliff. The Court concludes that the contents of the Jolliff-Reasonover Tape
further strengthen the Court’s conclusion that, in light of the new evidence, itis “more likely than

not that no reasonable juror would have” believed Rose Jolliff’s trial testimony. Schlup, SI3 US,
at 327,

In September of 1982, Rose Jolliff was indicted by the St. Louis County Grand hury on three
felony counts of passing bad checks, account closed. (Pet. Ex. 33). On December 20, 1982,
Lawrence Mooney, a St. Louis County Prosecutor, recommended that, in exchange for a plea of
guilty on all counts, Jolliff receive: 1) five years imprisonment to run concurrently; 2) a suspended
execution of sentence (“SES™); 3) five years probation; 4) an order to make restitution; §) an order
to contribute $500.00 to a charitable fund; and &) eighty-hows of alternative corumunity service.
Mooney wrote the recommendation in the court file under which he signed_. his initials. (Pet Ex.33; -
Mooney Test, O'Hagan Test.). Rose Jolliff's public defender, Stommy White, wrote the |

recommendation in her case file. (Pet, Ex. 8-D; Sto. White Test.).
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In January of 1983, Steven Goldman, the prosecutor at Petitioner’s trial, spoke with Rose '
Jolliff. (Goldman Test.). Goldman recalls speaking with Joliff immediately afier finding out about
her from the police. (Goldman Test.). On June !, 1983, Goldman called Stermy White, (Exhibit
8F; Sto. White Test.).. Although Goldman and White have no specific recollection of this phone
conversation, (Sto. White Test., Goldman Test.), White's records from her case file indicate that
during the phone conversation Goldman mentioned “Rose Jolliff” and provided her with the name
*Dan (Eh;émam" the police officer who headed the investigation intoqth; Vicker's murder. (Pet. EX.
8-F).

Goldman recalls speaking to Jolliff again prior to her deposition ixi South Bend, Indiana.
(Goldman Test.). On August 12, 1983, Goldman took Jolliff’s deposition in South Bend. (Resp.
Hr'g Ex. D). At the deposition, Jolliff testified that Petitioner confessed to the Vicker's murder.
(Id.). On Aungust 15, 1983, Goldman called Stormy White. (Pet. Bx. 8-G). White and Goldman
have no specific recollection of this conversation. (Goldman Test., Sto. Whi‘te. Test.). Therefore,
the Court will rely on the documents ic Stormy White's case file in determining what was said
during this conversation.

Whits made handwritten notes documenting the August 15, 1983 conversation with
Goldman. As interpreted by White, the notes indicate that 1) Goldman took Jolliff's deposition, 2)
Jolliffis scheduled to testify on October 24, 1983, 3) all warrants and National Criminal Information
Center (“NCIC”) notices have been cleared, 4) the plea should be done after trial, 5) Goldman will
not burp her, and 6) the recommendation is still open. (Pet. Ex. 8-G; Sto, White Test.). —

In preparation for a maternity leave, White dictated summaries of her case files for Rob |
Maurer, a public defender who was taking over White’s caseload. (Sto. White Test.). These dictated

summaries were typed by White's secretary and placed in the appropriate case file. (I4).
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Petitioner’s Exhibit 8-C is a typed summary relating to Rose Jolliff’s case file. (Pet, Ex. 8-C). The

sutnmary provides as follows:
Rase Jolliff is going to be a witness in a Capital Murder case thet
Steve Goldman is trying. Rose is apparently in Indiana. I have not
talked to her in months. The state deposed her in Indiana and is going
to pay for her expenses 1o testify in the trial, [sic] She will be coming
in the week of the 24th. After she testifies she is going to plead guilty
to this case and be given probation. The details of the plea can te
worked after she testifies. The state does not want to allow [Ellen
Reasonover’s) [¥] Defense Attomey to bring up any kind of deal-that _
might have been made in Rose’s case. 1 have been assured by Steve
Goldman that the state isn’t going to burn her, that she will receive
probation.

(Pet. Ex. 8-C).

On December 1, 1983, Jolliff testified against Petitioner. (Trial Tr., at 673, at 710; Pet. App,
at 5), Later the same day, Jolliff pleaded guilty to her pending charges in exchange for six months
bench probation, a suspended imposition of sentence (“SIS™), and 2 $26.00 payment to the State of
Missouri. (Pet. Ex. 8-H through 8-K). At some point before the plea proceeding, the State's original
recommendation was changed to siX months bench probation with an SIS. (Pet. Ex. 33).

Fayorable

The Comt finds that the disposition of Jolliff"s pending cases was unusually favorable, and
significantly more favorable than the original recommendation made by the State. The State
originally recommended that the Court impose, but suspend the execution of, a five year term of

imprisonment, If Jolliff had received a SES, the three felony convictions would-have been added

to her record, regardless of whether she violated probation, See Yale v, City of Independence, 846

¥ The summary says “Carol Weissnor, Defense Attorney” rather than Ellen Reasonover’s
Defense Attorney, but White testified that she assumes that this was the result of an error by her
secretary. (White Test.).
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S.W.2d 193, 195 (Mo. 1993) (en banc). By receiving an SIS, Jolliff was able to avoid any
convictions so long as she did not violate her sixth month bench probation. Id, (“The abvious
leglslative purpose of the sentencing alternative of suspended imposition of sentence is to allow a
defendant to avoid the stigma of a lifetiree conviction and the punitive collateral consequences that
follow. ... [W)ith suspended imposition of sentence, trial judges have a tool for handling offenders
worthy of the most lenjent treatment.”). |

Furthezmt;m Jolliff’s or—i‘ginal recommendation called for a five years of ;tandard prob;dou,
while the changed recommendation required only six months of bench probation, Thus, Petitioner
ended up with 2 much shorter term of probation, and a less swingent form of probation. Standard
probation is more stringent than bench probation because it requires the person on probation to be
suparvised by 2 probation officer who is required to report any violations to the sentencing court.
See Mo. Rev, Stat, § 217.722. A person on bench probation is not actively supervised by anyone,
and thus, violations are less likely to be brought to the attention of the sentencing court.
” Arthur Margulis testified to the rarity of bench probation at the evidentiary bearing.
Margulis, a criminal defense lawyer in St. Louis County for the past 30 years, testified that he had
never known of a person with a criminal history comparable to Rose Jolliff's receiving bench
probetion on felony cases. (Margulis Test.). Sean O’Hagan, a St. Louis County Prosceutor from
1976 to 1985, testified that bench probation in 2 felony case was extremely unusual. (O’Hagam
Test.). He testified that it would almost never happen unless there was soz'ﬁc intervention from
someane. (I4). O'Hagan recalls recommending bench probation on & felony case on one occasion.
(d.). He recommended bench probation in that case at the request of the United States Attorney for
the Eastern District of Missouri who had contacted bim because the defendent was in the Federal

Witness Protection Program. ({d.). Lawrence Mooncy, 4 St Louis County Proéccutor from 1976

«33 -
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to 1990, testified that it was rare to recommend bench prob;ation on a felony case. (Mooney Test.).
Tn addition to receiving an SIS rather than an SES, and receiving six months bench probation
rather than five years standard probation, Jolliff received none of the additional penalties specified
in the original recommendation. Jolliff was not required to make restitution, not required to pay a
$500.00 contribution, and not required to perform 80 hours of community service. Compare, Pet
Ex. 33 with Pet. Ex. 81 through 8-K).
i, The Understanding Betwoen Jolliff and the State
The Court finds that the disposition of Jolliff ¢ pending cases resulted from an understanding
between Jolliff and the State. The case summary dictated by Stormy White indicates that she had
an understanding with Steven Goldman that Rose Jolliff would plead guilty after she testified against
Petitioner, and that the “details of the plea” could be worked out after she testified. (Pet. Ex. 8-C).
The summary reflects White’s understanding that the details of the plea would be worked out after
Tolliff testified because Goldman did not want to allow Petitioner’s counsel to “bring up any deal
that might have been made in Rose’s case.” (Pet. Ex. 8-C). If there had been no understanding
between Goldman and White, there would be no “details™ to work out. Thus, the case summary is
convincing proof of Goldman and White's understanding that Jolliff would receive a better
digposition than that recommended by Lawrence Mooney if she testified against Petitioner.
The plain meening of the case summary is bolstered by White's testimony at the evidentiary
hearing. White testified that the St. Louls County Prosecutor’s Office had 2 “common practice” of
pgreeing to “vague” understandings with cooperating witnesses. (Sto. White Test). She testified
that her conversation with Steven Goldman on August 15, 1983 reflected this practice, (Sto, White
Test.; Pet, Ex.8-G). White testified that whether she would recommend that her clicnt testify asa

State's witness based on a vague understanding depended on the reputation of the prosecutor with
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whom she was negotating. (Sto. White Test.). White testified that Goldman was the type of
prosecutor that would honor an understanding made with defense counsel. (Jd.). She testified that
she believes that this is, at least part of, what Goldman meant when he assured White that the State
would not “burn” Jolliff. (Id.).

The Court also finds that the unusually favorable terms of the State’s amended
recommendation to JOWIff is evidence in itself that Jolliff testified in exchange for favarable
treatment by the State. The only significant intervening change in the circumstances of Jolliff’ ;.
pending cases between the time of the original recommendat‘mﬁ and the time of the amended
recommendation was Jolliff's testimony against Petitioner. Therefore, Jolliff's testimony against
Petitioner is the anly plausible cxplanation‘in the record before the Court for the State’s amended
tecommendation.”

The Court finds that the understanding between Jolliff and the State which resulted in the
unusually favorable dispositiop of Jolliff' s pending cases further discredits the trial testimony of
Rose Jolliff, The existence of this understanding further strengthens the Cou_rt's conclusion that, in
light of the new evidence, itis “more likely than not that no reasonable juror would have” believed
Rose Jolli¢f's trial testimony. Schlup, 513 U.S. at 327.

¢.  Jolliffs Invocation of the Fifth Amendment

At the evidentiary hearing, Jolliff invoked her-Fifth Amendment privilege against self-

incrimination in response to twenty-eight questions asked by Petitioner’s counsel. (JoUliff Test.).

The questions to which Jolliff invoked the Fifth Amendment include the following: 1) Were you

T The Court does not believe that Jolliff's relocation to Indiana is a plausible explanation for
the unusually favorable disposition of het pending cases. The Court credits the testimony of

Lawrence Mooney who testified that wransferring probation to other states was “routine” in"felony
cases. (Mooney Test.).
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involved in a police investigation conceming 2 killing that occurred at the Vicker's service station?
2) Did Ellen Reasonover ever tell you anything about whether or not she killed or aftyone else killed

an individual named James Buckley? 3) Did Ms, Reasonover ever tell you that ghe killed anyone?

. 4) Did Ms. Reasonover ever tell you that she was present at the tme the Vicker's service station was

robbed? ) Did Ms. Reasanover ever tell you whether or not she knew who had been involved in
the killing at the Vicker's Service Station? 6) Did Ms. Reasonover ever identify anyone. named
Stanley White to you? 7) Did Ms, Reasonover ever identify anyone narned Robert Mclatosh to you?
8) Did you discuss with the prosecuting attorney in St. Louis County certain plea negotiations
concerning disposition of your cases? 9) Did you discuss with the prosecuting attomey 2 dispositioa
tn which you would receive bench probation for those offenses? 10) Did you provide testimony in
comnection with Ellen Reasonover's case pursuant to plea negotiations that you had with the
prosecuting attomey? 11) Was zny testimony that you provided in the cass involving Ms.
Reasonover a5 a result of their agreement to dispose or dismiss your cases? 12) Did youlic when
you testified in State of Missouri versus Ellen Reasonover? 13) Did you know that your testimony
at the time that you were testifying was false? 14) Did the prosecuting attorney at any time esk you
to lie in connection with your testimony? 15) Did any police officer ask you to lic in connection
with your testimony? 16) Did the police provide you with information: 1o use in your testitnony
against Ellen Reasonover? 17) Did the prosecuting attorney or anyone in his office provide you
with information concemning testimony thar might be used against Ellen Reasonover? 13) Did you
receive any kind of financiel reward or payment for your testimony against Ellen Reasonover? 19)
Did anyone promise you any kind of financial reward or moncy or benefit of any kind for your

testimony against Ellen Reasonover? 20) Did the prosecating attomey, to the best of your

.36 -
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knowledge, know that you were lying when you testified against Ellen Reasonover? ﬁl) Did you
tel] him that you were willing to lie in connection with Ellen Reasonover? (Jolhiff Test.).

“The normal rule in a eriminel case is that no negative inference from the defendant's failure
to testify is permitted.” Mitchell v.Upited States, 119 S.Ct. 1307, 1314-15 (1999) (citing Griffinv,
California. 380 U.S. 609, 614 (1965). The law is, however, well settled that habeas corpusis a eivil
proceeding. Brow g er v, Dept. of Correction 3 of Ilinojs, 434 U.S, 257, 269 (1978) (citing Fisher v,
Baker, 203 U.S. 174, 181 (1906); Ex parte Tom Tong, 108 U.S. 556 (1883). In Mitchell, the
Supreme Court reaffirmed the “‘prevailing rule that the Fifth Amendment does not forbid adverse
inferences against parties to civil actions when they refuse to testify in 1esponse to probative
evidence offered against them." Mitchell, 119 S.Ct. at 1315 (quoting Baxter v, Pslmigiano. 425
U.S. 308, 318 (1976). The Supreme Court explained the reasoning underlying this rule as follows:

In ordinary civil cases, the party confronted with the invocation of the
privilege by the opposing side has no capacity to avoid it, say, by
offering immunity from prosecution. The rule allowing invocation of
the privilege, though at the risk of suffering an adverse inference or
even & default, accommodates the right not to be & witness against
oneself while still permitting civil litigation to proceed. Axnother
reasan for teating civil and criminal cases differently is that ‘the
stakes are higher’ in criminal cases, where liberty or even life may be
at stake, and where the Government's ‘sole intezest is to cogvict.’

Mitchell, 119 S.Ct. at 1315 (quoting Baxtex, 425 U.S,, at 318-319).

Becauge Rose Jolliff is not a party to this proceeding, drawing inferences from her silence

| *“implicates Fifth Amendment concerns to an even lesser degree.”” Libutti v, United States, 107
F.3d 110, 121 (2d Cir. 1997) (quoting RAD Serva. Inc. ¥, Astna Casualty & Sur, Co,, 808 F.2d 271,

275 (3d Cir. 1986). Rose Jolliff comes before this Court with no stake in the proceeding; neither ber

life, liberty, nor property is at risk, Accordingly, the Court concludes that drawing inferences from

Jolliffs silence will not offend Jolliff’s Fifth Amendment privilege against self-incrimination.
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The Cowzt finds that Jolliff's testimony at the criminal trial is completely discredited when
her invocation of the Fifth Amendment is considered in conjunction with the other evidence
presented at the evidentiary hearing, including the Reasonover-Whitc Tape, se¢ supra, Discussion,
Section IIL.A. 1., the Jolliff-Reasonover Tape, see supra, Discussion, Section [Il1.A.2.a., and evidence
establishing that Jolliff testified based on an understanding that she would recsive favorable
treatment from the State.  See snpm. Discussion, Section ITL.A.2.b. This adverse inference based
upon her silence, coupled with the other new evidence, further strengthens the Court’s conclusion
that, in light of the new evidence, it is “more likely than ot that no reasonable juror would have”
believed Rose Jolliff's trial testimony.?* Schlup, 513 U.S. at 327.

3. i hi ibili a ] ¥
Testimony

At trial, the Petitioner’s counsel offercd substantial evidence impeaching the credibility of
Mary Elien Lyner.” Lyner admitted that she had been convicted of thirteen crimes-- cight bad check
charges, four stealing charges, and one misdemeanor assault. (Trial Tr., at 607). She admitted that
twelve of these crimes were felonies. (Id.. at 616). Lyner acknowledged that, in exchange for her
testimony, Steven Goldman promised to recommend one year in jail on four pending forgery

charges, and to recommend one year concurrent on the & pending “check charge™ in the city. (Id.,
at 612).%

% To the exters that recanted testimony is “new evidence” under the Eighth Circuit's
formulation, & witness’ invocation of the Fifth Amendment subsequent to trial is also “new
evidence." See Amrine, 128 F.3d. at 122825 (indicating that recanted testimony is “new evidenca”).

¥ Mary Ellen Lyner did not testify at the evidentiary heating. She committed suicide in 1990
or 1991, (Druhe Test.).

* Lyner’s credibility was further impeached by her testimony that, after informing the police
about Petitioner’s statements, she was transferred from the St. Louis County Jail-- where she had
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Although Lyner admitted entering into a deal with the State, she tastified that this was the
furst time she had made a deal with a prosecutor to avoid serving time in a penitentiary, (id. at 618).
Lyner had previously testified before the grand jury on March 24, 1933 that she had never testifled
against anyone before, or made any kind of arrangement like the one that she made with Goldman
relating to Petitioner’s trial. (Resp. Hr'g Ex. B, at 22).

At the evidentiary hearing, Petitioner presented evidenee tending 1o establish that Lyner had,
on & prior occasion, made a deal with a prosecutor in exchenge for favorable treatment on pending
cases. On February 13, 1979, Lyner was found guilty of stealing aﬁd second degree burglary after
she waived her right to a trial by jury and the charges were submitted to the trial judge on the police
reports. (O'Hagan Test.; Goldman Test.; Pet. Ex. 34). The cause number in that case was 406883,
(Pet. Ex. 34). The trial judge ordered the State to conduct a presentence invesdgation and submit
a report by March 16, 1979 in preperation for a June 29, 1979 sentenciag date. (O"Hagan Test,; Pet.
Ex. 34). The Court noted that, “If the defendant cooperates fully with the prosecuting authoritics in
this matter, then the State agrees to nolle-pros the above cause.” (Pet, Ex. 34),

On March 2, 1983, almost four years after the verdict rendered by the trial judge, Sean
O'Hagan filed an order of nolle prosequi on Lyner's charges of stealing and second degree burglary.
(Pet. Bx. 34), An order of nolle prosequi is “an entry of record whereby the prosecutor indicates that
he will proceed no further, terminates the proceedings and releases the defendant.” Nopwood v,
Drumm. 691 S.W.2d 238, 239 (Mo. 1985) (en banc) (citing State v, Berry, 298 8.W.2d 429 (Mo,

“1957); State v. Lawson, 630 S.W.2d 185 (Mo.App. 1982). AR order of nolle prosequi results in the

dismissal of the criminal charges. See Berry, 298 S.W.2d at429. Thus, O'Hagan's order of nolle

been for almost three months-« to a “work release dorm.” ([du. a2 617). Lyner also admitted that, on
February 9, 1983, she was “looking for a way not to go to We peniientlary,” and tat she was
“looking for a deal.” (1d,, at 620).
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prosequi resalted in the dismissal of Lynet’s stealing and second degree burglary charges,
notwithstanding that Lyner had already been convicted of those offenses.”

There is ambigaity as to whether Lyner obtained the nolle prasequi order in exchange for her
cooperation on the same case, cause number 406883, oz in exchange for her testimony in a separate
case known as the “Decker case,” The Court observes that the trial court’s order on February 13,

1979 indicates that the entry of nolle prosequi was contingent upon Lyner's cooperation with the

prosccution in cause muaber 406883, (Pet, Ex. 34). Tn addition, a letter from .D. Evans, the First
Assistant Prosecuting Attomey in St. Louis County, dated June 12, 1596 indicates.that the entry of
nolle prosequi was made in exchange for cooperation in cause number 406883. (Pet., Ex. 44). After
speaking with Frank Anzolone, Lyner's sttomey in cause number 406383, Evans concluded:
“Apparently, Ms. Lyner committed the offense in Cause Numnber 406883 at the instigation of her
then paramour, and agreed to help in the investigation and prosecution of him in retum for the
eventual dismissal,” (Pet. Ex. 44).

There is also evidence, however, suggesting that Lyner received the eatry of nolle prosequi
in exchange for her testimony in the *Decker case.” In the prosecutor’s file, O'Hagan wrote that he
had entered nolle prosequi bacause of lack of evidence (“L.C.E.™) and “in exchange for testimony
on Decker case.” (Pet. Ex. 34). In his testimony, O'Hagan acknowliedged that the case could not
have been dismissed because of lack of evidence, given that Lyner had already been found guilty of

the charges.® O'Hagan testified that he believed the “Decker case” was a homicide case, (O’Hagan

7 The Court notes that, two years later, the Missouri Supreme Court held that a nolle
prosequi arder could not ke entered after verdict without leave of the trial court. Norwood, 691
S.W.2d at 240-41,

¥ The warrant information sheet indicates that Lyner was arrested while selling the stolen
property at a pawn shop, that she confessed, that she told the police where the rest of the property
could be recavered, and that the rest of the property was recovered in the place specified by Lyner.
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Test). Steven Goldman testified thet the “Decker case” was a case in which Walter Harvey and
another individual were charged with kidnaping and murdering 2 couple with the last name
“Decker.” (Goldman Test, ). Goldman prosecuted the “Decker case,” but does not remermber using
Lyner as a cooperating witness. ([d,).

Whether Lyner received the entry of nolle prosequi in exchange for her cooperation in cause
number 406883, or in exchange for her testimony in the Decker case, the evidence befors this Court
establishes that Lyner’s cases were dismissed in exchange for 2 deal with the prosecution. This
evidence could bave been used to impeach Lyner's crediEility attrial. Specifically, the new evidence
suggests that Lyner misrepresented herself, befors the grand jur} and at trial, when she said :hat the
deal she made in exchange for her testimany was the first deal she had made with the prosecutor’s
affice in exchange for favorable treatment,

Lyner’s trial testimony is also called into question by contents of the Reasonover-White Tape
and the Jolliff Reasonaver Taps. See supra, Discussion Sections [ILA.1, NLA2.a. Petifioner’s
statements on thesc tapes tend to establish that Petitioner did not confess to Lyner. Based on the
evidence impeaching Lyner's credibility at trial, the evidence that Lyner had, on a prior occasion,
made a deal with the State in exchange for favorable treatment, the evidence that Lyver
raisrepresented herself to the trial jury and the grand jury, and the contents of the Reasonoves-White
Tape and the Jolliff-Reasonover Tape, the Court concludes that it is “more likely then not that no

reasonable juror would have” believed Mary Ellen Lyner's trdal testimony. Schlup, 513 U.S. at 327.

(Pet. Ex, 34),
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The Court concludes that, in light of the new evidence, it is “more likely that not that no
reasonable juror would have” belicved Rose Jolliff or Mary Ellen Lyner's trial testimony. Id., at327.
That is, it is more likely than not that any reasonable juror, conscientiously obeying the instructions
of the trial court, would have a reasonable doubt as to both iolliff and Lyner’s trial testimony. Id,,
at 329. Because the State’s case against Petitioner was based almost eatirely on the tcstimon;' of
Rose Jolliff and Mary Ellen Lyner, the Coust concludes that, in light of the new evidence, it is “more
likely than not that no reasonable juror would have found petitioner guilty beyond a reasonable
doubt,” Id..vat 127, The Court finds that Petitioner has presented new evidence of innocence “so
strong that [the] court cannot have confidence in the outcome of the trial unless the court is also

satisfied that the trial was free of nonharmless copstittional error.” Id., at 316, Seealso, 14, at 317

(“If the habeas court were merely convinced that the new facts raised sufficient doubt about Schiup’s

guilt to undermine confidence in the result of the trial without the assurance that the trial was
untainted by canstitutional error, Schlup's threshold showing of innocence would justify a review
of the merits of the coastitutional claims.”). Because failure to review the metits of Petitioner's
claims would result in a fundamenta] miscarriage of justice, the Court concludes that Petitioner may
pass through the Schlup gateway and have her canstitutional claims reviewed on the menits.

The Court notes that its finding that Rose Jolliff's testimony is not worthy of belief, and

would not be believed by any reasonable juror, is sufficient to satisfy the Schlyp standard. Jolliiff's -

testimony was the linchpin of the State's case, Without Jolliff’s testimony, {he in-court
identifications of Stanley White and Robert McIntosh become completely irrelevant to Petitioner’s

guilt or innocence. The identifications of White and McIntosh incriminated Petitioner only to the
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extent they corroborated the testimony of Rose Jolliff. With Jolliff's testimony rendered unworthy
of belief, no evidence connects Petitioner with White on the night of the murder and no evidence
establishes that Petitioner knew or associated with someone named Robert McIntosh. Without
Jolliff's testimony, the State’s evidence that the victim was shot seven times with a rifle fails to
incriminate Petitioner. The avidence that there was morey stolen from the Vicker's station also fails
to incriminate Pcﬁt&)nﬂ. Although the State was not required to prove motive, Joliff's testimony
providcd_ Athe only evidence of mative-- that Petitioner killed Buckley b;cause he c;uld identify her.
When Jolliff's testimony is removed from the Stawe’s case, the State is left only with
Petitioner's alleged confession to Mary Ellen Lyner, which lacks the detail of the confession
allegedly made to Rose Jolliff. See Reasonaver, 714 S.W.2d at 712 (“[D]efendant. . . specifically
admitted to Rose Jolliff and generally sdmitted to Mary Ellen Lyper that she committed the
offense.”). Lyner’s testimony, therefore, was not as incriminating and was not corroborated by other
evidence at trial. Lyner was also 1ot as credible as Jolliff because Lyner had a more substantial
criminal record and Lyner admitted that she was testifying in exchange for a favorable
recommendation on her pending cases. Indeed, the State’s closing argument danonstm?cs that it was
relying more heavily upon Jolliff's testimony than upon Lyner's:
[Mary Ellen Lyner] didn’t deny getting a deal. She got one year,
That's the most she ever got even before with all these eighteen
convictions, or whatever she had, she got a year in jail. Mary Ellen

Lyner, as bad as they try to make her become, that's the most she ever
got. . ..

Rose Jolliff is completely different. Rose doesn't have &
reason in the world to by lying. . .. {SThe has absolutely no reason to
make any of this stuff up, absolutely rode, and what she says is just-
the details she gives show you she is telling the truth, even more so
than Mary Ellen Lyner. . .. | mean the guy was distracted at the
window, that's exactly'what was going on, by Stanley White and
Robert McIntosh and thete is no way Rose Jolliff isn’t telling you
exactly the truth in this case, The idenuficarions, what they do, is

-43 -
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corroborated here and she gives the names of the same two people
who have been identified.

(Trial Tr., at 839-41),

Although the existence of Lyner's trial testimony may amount to sufficient evidence upon
which 2 reasonable jury could have convicted Petitioner of capital murder, see Jackson v, Virginia,
443 U.S. 307 (1979), 2 habeas court, under Schiup, must consider “what reasonable triers of fact are
likely 1o do.” Schlup, 513 U.S. at 330 (“Though under Jackson the mere existence of sufficient
evidence to convict would be determinative of petitioner’s claim, that is not true under Carrier,”).
The Court concludes that, Rose Jolliff's trial testimony having been discredited, it is “more likely
than not that no reasonable juror would have found petitioner guilty beyond a reasonable doubt.”
Id., a1 327,

B.  Evidence Not Presented at Trial

In the previous section, the Court discussed reliable evidence presented at the evidentiary
hearing that is “new™ within the meaning of the Eighth Circuit’s decision in Amring becausc it was
“not available at trial and could not have been discovered earlier through the exercise of due
diligence.” Amrine. 128 F.3d at 1230. See, infa, Discussion, Section [V.A. In this section, the
Court will discuss reliable evidence presented at the evidentiary hearing which was available, but
not presented during Petitioner's trial. Though not essential to Petitioner’s showing of actual
innocence, the Court will discuss this evidence to complete the record and beceuse the Schlup
op'gx_ion suggests that a habeas court must censider reliable cvidence of actual innocence, irrespective
of whether that evidence was available at the time of trial. Seg supra, Discussion, Section IL.,

L Marquita (Butier) Hinton’s Testimony
Marquita Hinton, formerly Marquita Butler, was the other person in the Jemings Jail cell

with Peiitioner and Rose Jolliff on January 8, 1983. (Hinton Test,; Pet. Bx. 26). Jolliff testificd that,

.44 -
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while Petitioner gave her detailed confession to the murder, Marquita Butler was sitting on the “next
bunk.” (Trial Tr., at 679, 690, 693-94). Marquita Hinton did not testify at trial,

At the evidentiary hearing, Hinton tegtified that the jail cell she occupied with Rose Jolliff
and Petitioner was small, and that, if one occupant was speaking, the other occupants conld hear
what was being said. (Hinton Test.). Hinton testified that she never heard Petitioner say that she
was involved in the Vicker's murder. (Id.). Hinton testified that she heard Petitioner talking to

Jolliff, but they only were engaged in “girl talk.” (Id,). Hinton testified that, at some point, she went

“tosleep. (Id.). When she awoke, Petitioner was gone and so was Jolliff. (1d.). Later in the morning,

Hinton saw Jolliff return to the cell with donuts. (Id.). Hinton, who had been in the Jennings Jail
before, thought it unusual that an inmate would be given donuts. ({dJ).

Hinton was released on January 9, 1983, (Hinton Test.). Shortly thereafter, she met with
authorities et the St. Louis County Prosecutor’s Office. (Hinton Test., Pet. Ex. 26, at 1054, 1060~
61). On January 13, 1983, Hinton was contacted by Captain Dan Chapman, who headed the
investigation into the Vicker’s murder. (Hinton Test.; Pet. Ex, 26). Hinton recalls that Chapman
offered ber money if she would say that Petitioner confessed to the Vicker's murder. (Hinton Test).

Hinron testified that, at ths tirne, she was a drug abuser and was “broke.” (Id). She testified
that the police told her that they could “lock her back up” if she did not cooperate. (Id.)- Hinton
testified that, at fist, she pretended that Petitioner had confessed to her. (Hinton Test). The police
gave her details to use in her statement, such as the names of Stanley White and Robert MclIntosh.
(Hinton Test.). In the ¢nd, Hinton refused to give statements to the police which incriminated
Petitioner. (Hinton Test.). She decided it was wrong to provide false information to the police.
ad).
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The police taped part of Chapman’s conversation with Hinten on January 13, 1983. (Pet. Ex.

26). Petitioner's Exhibit 26 is a transcript of that tape created by the Dellwood Police Department.

(Id). The transcript corroborates Hinton's testimony in several respects. First, the transcript

corroborates Hinton's testimony that Chapman offered Hinton money in exchange for a written

statement, (Pet. Ex. 26, at 1063) (Chapman: “Okay, now this is the way that it will go dawn now.

We're going to have to bave you come and put it in writing, what happened, end we'll give you

§150.00, If yon put it in writing.™). See also. Pet Ex. 26, at 1066-67, 1070-71). Second, the

transcript corroborates Hinton's testimony that Chapman threatened to arrest Hinton if she did not

cooperate. When Hinton's boyfriend got on the phone, the following exchange ensued:

Chaproan:
Baoyfriend:

Chapman:
Boyfriend:

Chispman:

She hasn't cooperated with us. . . Now let me explain
it the way it is. We can arrest her as 8 witness in this
C&SC. N

She still will say she don’t know nothing.

That way.
You're going to arrest her, and they’ll have to tum her
loose in 20 hours. :

Well, we can arrest her and hold her as a witness.
We're not going to do it that way. It’s just like I
cxplained to ber. She says she knows more
information, that was said in the cell, you know. If she
wants to tell us what it is, you know, we'll give her
$150.00, I'il guarantes that. I'm in charge of the
investigation. I’m the Captain.

(Pet. Bx. 26, at 1069). Third, the transcript corroborates Hinton's testimeny that the police gave her

details to use in a statement which would have incriminated Petitioner:

Chapman:
Marquita:

Chapman:
Marquita;

Did she tell you the guy's name that did it?
No. It was just her boyfriend.

Her boyfriend did it. Was there anybody else with

them?
Soms other dude was with them, but I don’t know.

.46 -
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Chapman:

Marquita:

Chapman:

Marquite:

Chaproan:

Marquita:

Chapman:

Marquita:

Chapman:

Marquita:

Chapman:

Marquita:

Chapman:

Marquita:
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You don’t kmow his name?
No

Did she mention it? Would you know it if I told you?
Well, they already mentioned some of the namestome
that the dudes supposed to be doing it.

Okay, Robert Mclntosh was he one of them?
Yea, thar was one of them.

Is he the one who did the shooting?

Uh, U, 1 think like the one that did it was supposed
10 have been him, and then there was this other dude
named Stan. But they say this one named Stan was
supposed to be her boyfriend.

Stanley?
Yeg, and the other one was supposed to be her pimp.

Her pimp. Stanley White is one. Did she mention that
name?

Uh, yea.

Okay, and Robert McIntosh is the pimp.

Yea. But that’s what confused me right thers when |
was telling thern about it. When I was saying well she
szid her boyfriend did it, you kmow. Both of them
were men, how [ know which one?

(Pet. Ex. 26, at 1063-64) (eraphasis added). Ses slso, Id. at 1073,

MNO. 462

F.12754

Q048

The Court finds that Hinton was a credible witness, The Court further finds that Hinton's

testimony on several material points is corroborated by the transcript of the conversation between

Chapman and Hinton. The Court believes that this evidence further impeaches the trial testimony

of Rose Jolliff, Jolliff testified thar Hinton was “sitting” on the bed in the “next bunk™ whea

Petiioner confessed. But Hinton testified that Petitioner never said anything to suggest that she was

involved in'the Vicker's murder.

Furthermore, Hinton’s credible account of how the police treated her Is significant in light

of the fact that JoUiff was dealing with the same officers at the same point in the investigation. See

F47 <



——

macan 1 e

oa/p 80, 2:199%., 77814 LYRSCH HOBBS LA yyope or

vV

a.g., Pet. Ex. 37 (police taped Jolliff's conversation with Petifoner on January 12, 1983). The
evidence indicates that the police threatened to arrest Jolliff, seg Appendix, Exhibit A, at 1, just &s
taey threatened to arrest Hinton. (Pet. Ex. 26, at 1069). When considered with the other cvidence
impeaching Jolliff"s trial testimony, Hinton's testimony is strong evidence suggesting that Jolliff wes

given incriminating details to use in her testimony against Petitioner, such as the names of Stanley

—White and Robert VIcIntole Hinton's testirmony also suggests that the police may have promised,

or given, Jolliff money in exchange for her testimony. The Court concludes that Marquxta Hinton's
testimany further streogthens the Court’s conclusion that, in view of the new evidence, it is “more
likely than not that no r@mble juror would have found petitioner guilty beyond 2 reasonable
doubt.” Id,, at 327.

Mary Ellen Lyner testified that Carol Coates, Rose Winston,.and Elaine Carpenter were the
other women in the St. Louis County Courthouse “holdover” when Petitioner confessed to the
Vicker's murder on February 9, 1983, (Trial Tr., at 608). She testificd that the holdover was
approximately “15 feet deep and 8§ feet wide.” (d). Neither Coates, Winston, nor Carpeatet
testified at trial,

At the evidentiary hearing, Carolyn Coats and Rose Winston testified. Carolyn Coates, now
Carolyn Tucker, and Rose Winston, now Rose Winston Todd, recalled being incarcerated with
Petitioner in February of 1983, (Tucker Test,, Winston Todd Test.). Both witnesses testified that
Pesitioner pever said anything suggesting that she was involved in the Vicker's Taurder. (Id). The
Court finds that Tucker and Winston Todd were credible witnosses who had no reason to testify
falsely on behalf of Petitioner, Neither woman has had auy contact with Petitioner since the time

they were incarcerated with her. (Tucker Test,, Winston Todd Test.).

.48 -
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at the Dellwood police station where she had been “intarviewed” during the previous two hours.
(Suppression Hr'g Tr., at61.62, 70-71). After her arrest-- but before she was incarcerated with Rose
Jolliff, at approximately 10:00 pm., at the Jennings jail- Petitioner was put into a cell at the
Dellwood jail. (Reasonover Test,, Sta. White Test., Chapman Test,; Pet. Ex. 1-2),
Stanley White, who had also been arrested for the Vicker’s murder, s¢ec Suppression Hr'g
Tr., at 67, was placed in a separate cell next to Petitioner at the Dellwaod jail. (Reasonover Test,,
Sta. White Tcst.: Chapman Test), The two cells were on the same side of*a hallway.—imd were
separated by a wall, (Reasonover Test., Sta. White Test.). Petitioner and White saw each other
when White was escorted down the hallway to his cell. (Id). After White was locked in his cell,
Petitioner and White could not see each other. (Id). Petitioner and White, however, could hear cach
other and engaged in an extended discussion. (Id.). Although Petitioner and White thought they
were engaged in a private conversation, see id., the police secretly recorded their conversation®
" (Chapman Test.; Pet, Ex. 1-2). The purpose of recording Petitioner and White was to sce whether,
in a private discussion, they wonld say anything incriminating. (Chapman Test.). To thatend, a
recording device was strategically placed in an area around the cells, and Petitioner and White were
left alone to talk. (Id.).
The tape of the conversation between Petitioner and White (“Reasonover-White Tape™) is
approximately fifty-six minutes in length. (Pet. Ex. 1-2). .'I‘hc parties stipulate that Petitioner’s
Exhibit 1 is an accurate copy of the tape, and that Petitioner’s Exhibit 2 is an enhanced version of

— the tape which does not alter the spoken words in any way. (Stipulations, §91-2). The Court finds

? In the Jolliff-Reasonover Tape, see infra, Discussion, Section ITL.A 2.8, Jolliffand Petitioner
discuss whether Petitioner knew that the police were taping her conversation at the Dellwood jail.
(Appendix, Ex. A, at 5-6). Jolliff, belicving that Petitioner knew the police were taping her, says,
“So, you know, you knew not to say nothin’ no ways, shit.” (Id, at 6). Petitloner responds, “But I
didn’t know they were taping me though.” (Id. at 6). :
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that Petitioner's Exhibit 3 is a written transeript of the spoken words which can be heard on the
Reasonover-White Tape. (Pet. Ex. 1-3). Because Petitioner and White believed they were engaged
in a candid discussion, and because the tape is accurate recording of what was said, the Court finds
that the tape {s teliable evidence material to Petitioner's showing of actual innocence. See Schlup,
513 U.S. at 324 (petitioner must support claim of actual innocence with “reliable cvidence™);
Amrine, 128 F.3d at 1230 (habeas court must determine if the “svidence is reliable™). Although
Petitioner and White's cand;d statements are laced with profanity and could best be descnbcd as

“street talk,” the natural language confirms that Petitioner and White belicved that they were talking

only to each other.

a. What Petitioner Saw and Did on the Night of the Murder
Petitionertells White that she drove her carto the laundromat at eround midnight on the night

of the murder to do laundry. (Pet, Ex. 3, at 6, 30). Between 1:15 a.m. and 1:45 am., Petitioner
drove her car to the Vicker's station to gat some change. (Id., 2t 3, 30). Petitioner got out of hey car
and, while “standin’ off at a distance,” saw a man at the cashier’s window who she believed was
Willie Love. (Jd., at 35) (“And you know who it was?, , . William Love. Looked Jikeit. I'm pretty
sure it was. But then, you know, it might not ‘cause see [ was standin’ off at a distance. See what
I’m sayin’?”). See also, Id. at 3, 6, 10, 14. The man whom Petitioner saw at the window was
wearing a red and black shirt. (d., at 5) (“[H)e had on a red shirt. . . » had black checkers, um cotton,
fishin’ huntin’ shirt.”). See alsq Id.. at 26, 35. After she saw the man at the window, he “took his
“cap off and went in the back.” ({d,, at 5). Petitioner tells White that she saw another man at the
Vicker's station, and that this man was wearing a green anmy jacket. (Id., a1 5, 8, 14).
Potitioner tells White that she knocked on the cashier’s window at Vicker’s, but could mot
get any service, (Id. at 3, 30). See also, Id.. at 33 (“Yeah, knocked on the motherfuckin’ window
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and shit, and the nigger didn't come back to the window.”). Unable to get change at the Vicker's
station, Petitioner drove her car 10 a nearby 7-Eleven. (Id. at 3, 33). Petitioner tells White that the
same men she saw at the Vicker's station arrived at the 7-Eleven shortly after she did. (4., at 8)
("And when I got up to 7-Eleven I seen Love again and I seen his friend. . . in that army jacket.”).
See also Id,, at 3, 10, 35. After getting change at 7-Eleven, Petitioner retumed to the laundromat,
finished her laundry, and drove home. (d.. at 24) (*When I went to the laundromat and came back,
.. I had ¥ make six wips up and down to the car to bring the clothes up.”),
b. What Stapley White Did on the Night of the Murder
Péﬁtioncr discusses the fact that she and Stanley White wers not 10gether on the night of the
murder. Petitioner and White had not seen cach other since White “knocked out” the windows in
Peritioner's car, which was several days prior to the Vicker's murder.”® (Pet, Ex. 3, at 4, 14),
N Evidently, White and Petitioner had been dating and White's actions relating to Petitioner's car
triggered a breakup. (Id. at 14) (W: “Still love me, baby?” R; “Nope and [ told you. , , that shit dead
after what ya'll did to me. Itold em’ ‘Yeah, last time [ seen Stan was the uh, the night he broke ont
my windows. He's been calling me ‘bout a thousand time, but | ain’t seen him since.’ You know
that shit dead. . . you lmow you drink too much. . , turn you wild.™).!!
White does not appear to know when the murder ocourred. He asks Fctitioner several times
about when the murder happened. (Id., at 19) (“Now, this incident took place Saturday night?”).
.S_n_alsg‘ldu at 6 (W: “What night's that?" R; “Saturday night canrying over to Sunday mornin’.

Saturday night--think I got [to the laurdromat] ‘bout twelve o’clock.”™). Petitioner remainds White

'® The trial record indicates that White knocked out Petitioner’s car windows on or before
December 28, 1982. (Trial Tr., at 485-86).

"' In the transcript of the Reasonover-White Tape, “R" stands for Ellen Reasonover and “W™
stands for Stanley White. (Pet. Ex. 3).
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that she called him on that Sarurday night and told him that she was “goin down to do that wash.”
(Id.. at 6). White recalls that he had been staying at “Woody's” house since the previoys Tuesday,
he had not been out toward the Vicker's station since Saturday morning, and was at “Woody’s”
house on Saturday night. (Id., at 6-7, 19-20, 24, 31). |

¢ Retitioner and White's Atternpts Help she Police

Early on during their conversation, White encourages Petitioner ta tell the police exactly what
she saw. (Id., at 4). Petitioner responds, *'1 told! They l-clnow that, they know that, that I sold ‘em ]
seen that nigger William Love at the window, or if it wasn't, it was his motherfucking twin, And
[ told ‘cn; T had seen ‘em up there at the 7-Eleven too, they know that. . . Ttold.” (Id.). Later, White
asks Petitioner if she told the police whom she saw. (Id., at 6). Petitioner responds, .“Ycah, Itold
‘em Willic Love. . . Hell yeah, I told ‘em.” (Id). See also. Id.. 2t 27 (W: “Now I don’t know who
did what, but, uh-- You know what you seen don't ya?” R: “Fuck, yeah!™).

Petitioner repeatedly states that she was just trying 1o help the police, but now regrets coming
forwerd as a witness. (Id,, at 13-14) (“Be glad when these motherfucks get they shit together, But
if [ ever do sec that dude again in that green army jecket on an’ the nigger out there at the window
{ won't tell no motherfuckers shit! I was trying to help them. . . . Ttold ‘em who I thought I seen.
-+ They don't believe me. These motherfuckers are crazy!”™). Petitioner states, “I'm tryin’ to help
they motherfuckin’ ass an’ tell ‘em who [ seen behind that motherfuckin’ window. They standin’
there tellin’ me Love is a diamond man. [don't give a fuck. [now what the fuck ] seen up there
at the window. Hell, it sure the fuck looked jus’ like him. .. * (Id. at 10). Ses &lsq, Id. at 8.

Petitioner says that, if she had information that White or anybody else was involved in the
murder, she would tell the police. Petitioner says, “[I}f I had somethin® 10 do with that shit, . . . I'd

A snitched on you and everybody else that I thought was involved.” (Id., at4). White agrees with
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Petitioner, saying, “If you did, if we did'do that, you s’posed to tell em,” 10 which Petitioner

responds, "T'da told ‘em! Hell, yeah I'da told ‘em! Shit, ! tald ‘em if L'd been up there with ya, and

you did it, 'da jumped out the car and ran to the motherfuckin’ police station!" ([d., at 11-12),

Petitioner and White discuss how the police attempted to get each of ther to “spill the beans”

on the other. Petitioner quotes the police, saying **‘Soon as Stan spill the beans on you, you gonna

be gone and he gonna be out,™ (Id., at 16). The following exchange ensued:

W:
R:

\

-----

7g ¥

T ain’t got no beans to spill.
I'm tellin’ ya!

And going 1o tell you somethin’-- if T had some they gonna be
fallin’! You hear me?, . . Just like if you knew, if I knew
somethin’ was goin’ on and you knew somethin’ was geing
on you might-- hey--

You know how I ran my mouth! I'da told ‘em quick!

I'm gonna tell you somethin’. 1don’t give a fuck what they

say tome. I’m speakin’ the truth for what I know.,
Hell, yeah!

1know I ain't did nothin’
Hell, yeah! I been telling the truth all day.

(d. at 16-17). Petitioner recalls the police saying, “He gonna spill the beans on you in & minute,

You might as well spill them on him first.” (Id.. at 33). White then says, “Ain’t no beans to be

spillin',"” to which Petitioner responds, “T"m tellin ya’, Ain't no motherfuckin’ beans to spill. These

motherfuckers is crazy!™ (Id)."?

R Sesalso, [d., at 25 (Petitioner says, “[T]be P.A. say, 'if. . . you snitch on Stan they'Hl let
you scott clean free.’ I tell him, “Fuck, { ain't gonna gnitch on him! Fuck, 1 don't know shit about
no motherfuckin’ Vicker’s and Stan! . . . I say, ‘You want me to lic on that man for nothin’? He
ain’t did shit." He talkin® bout, *Yeah, I tell you what, then, that's alright,” he said, ‘tbat nigger spill
the beans on you, we're gonna let his motherfuckin® ass go'- which I knew that was a lie— ‘and
gonna lock you motherfuckin' ass up.’™).
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d. Petitioner and White's Shock and Disgust about the Murder of the

113 ¥4 21

0
Petitioner and White repeatedly express shock and disgust over the murder of the Vicker’s
attendant. Petitioner says to White, “I know you ain't did no shit like that. . . . Talking ‘bout rob
and kill some motherfucker, took a young boy’s life, aint that a bitch? And here I gotta
motherfuckin’ daughicr." (4., at 4). Petitioner says that whoever took the “young boy’s” life is
“sick” and “cold,” to which Whitc responds, “I'm tellin yat™ (Id. at 13). Sce also, Id., at 40 (R:
“These motherfuckers gotta be out of their mind and think that we gonna take a young boy's life,
Stan, Ain’tthat pitiful?” W: “U'm tellin' ya!™).
Petitioner and White comment about how the police officers showed them pictures of the
victim's dead body. Petitioner and White stated as follows:
W:  I'mtellin’ ya. Thathurt me ba-—-, it hurt me even knowing that
R: I'm tellin’ ya, boy! It hurt me when1 heard it happened too,
‘cause it right around from my corner and plus they showed.
me these pictures, boy, and that really fucked me up, They
really fucked me up. . . . (IJt don’t make no difference, he
coulda been red, white, black, blue— he’s a young boy and he
got killed. 1 don’t trip off the motherfuckin’ color, But if--
You know if he'd been a black boy, they wouldn’ta been all
about this, tryin' to find out who killed him and shit.
(Id., at 37). In another exchange, Petitioner and White state as follows:
R: [Tthey bad the nerve to show me that little” white boy

picture. That jus’ really fucked me up. . -
W Did it?

" The “little” boy to which Petitioner is referving was, in fact, six foot eight inches tall and
approximately two hundred pounds. (Tral Tr., at 343). In the course of their conversation,
Petitioner and White make no reference to James Buckley's unusually large size.
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R: Yeah they showed that shit. He look all pitifu! layin’ down ~
there. [ said, ‘Man, whoever killed him, that was cold.” That
was really cold. They, did they show it to you?
W Um hum (affirmative)
R And they gone tell me— I say, *You get that bullshit out of my
face. I don't wanna see that bullshit,” Then he gonna go
upstairs and tell everybody in the building that I didn't want
to look at it. Then gonna come back and ask me ‘why you
ain't. .. gonna look at the pictures?’ I said, ‘For what? I done
seen toa many motherfuckers below my feet dead and [ ain’t
about to see, ready to see no more.” -
(d.. at 29), S¢e also, Id., at 8 (W: “They showed me them pictures I mean, I just looked like and 1.
+.babe... L,” R: “Of that dead dude?” W: “Yeah™ R: Yeah, I, they showed me them pictures
too. Itold ‘em, ‘Get. . . that shit outta my face. | don’t wanna lock at no shit like that! AndIdidn’t
look at that shit. I threw that shit back at him. [ turned that shit over. Fuck that shit. Ses nobody
dead. 1ain’t did shit!™),
8. Petitioner and White's Attempts to Figure Qut Why Thev've Been
Amxested
Petitioner and White search in vain for 2 reason why they’ve been arrested. Petitionsr and
White believe that White has probably been arrested because he is wearing a red and black shirt
similar to the one wom by the man that Petitioner saw at the cashier’s window. (Id,, at §) (R: “J ain’t
never seen you with that shirt on before, ain't gonna lis to ‘ya. . . [Hje had on a red shirt like yours,
had black checkers, um cotton, fishin' huntin’ shirt. . . . That’s what that nigger had on at the
window. ... That’s why they probably trippin’ off of you so tough.™). Ses also, Id., at 8, 10, 14,
26, 28, 30, 35, Petitioner also tells White that she thinks he may have been arrested because the
police know he broke the windows out of Petitioner’s car. (Id., at §). Petitioner and White believe

that Petitioner has probably been arrested because the police had previously accused her of robbing



0870888, 21793, 514FM ) ¢ SIRSCH HOBES Ll yspe_st Lovls o . 459 P'27/38@026

another Vicker's station. (Id., at 11, 16, 27, 32).- Petitioner and White think that, perhaps, the police
just “want somebody.™'*
2. i i dibili e Jolli

The Reasonover-White Tape casts grave doubt upon the credibility of Rose Jolliff's trial
testimony. The tape contains a candid, reliable account of Petitioner and Stanley White's actions
before, during, and after the murder of James Buckley. The tape describes Petitioner and Stanley
White's bewilderment over their arrests, tﬂ'cir_shock and disgust about the murder of James Buckley,
a “young boy,” and their efforts 1o help police. Berause they were recorded, Petitloner’s statements
to Stanley White, do not depend on the credibility or motives of an informant. Significantly,
Petitionet’s statements on the Reasonaver-White Tape, regarding what she saw and did on the night
of the murder, are consistent in all relevant respects to the recording of Petitioner’s statements to
Captain Dan Chapman on January 4, 1983 ( “Sheila Hill Tape™).? (Trial Tr., at 442, 472). Se¢ Pet.
Ex. 24,

In order to believe Rose Jolliff, a finder of fact would have to oelieve that, just hours after
her conversation with Stanley White, Petitioner contredicted herself in every relevant respect to a
womnan whom she had never before met. Not only is Jolliff's account of Petitioner’s statements
impeached by almost every statement on the Reasonover-Tape, but Jolliff's account is not
corroborated in any way by the Reaspnover-White Tape. For instance, Petitioner and White never

mention anyone by the name of Robert Mclntosh, or any nickname likely to be associated with the

4 Believing that they are being harassed by the police, Petitioner and White discuss whether
they might be able to sue the police officers when they get out of jail. ([d., at 24-25).

15 The Court notes that Petitioner statements on the Reasonover-White Tape are also
consistent in al] relevant respects to Petitioner! Statements to Officer Ron Pike on Jaouary 3, 1983,
(Trial Tr., at 560-63), and Petitioner’ statements 10 Officer Marsha Vogt on February 25, 1983.
(Suppression Hr'g Tr., at 92-99). Ses infra, Discussion, Section LB 4. -
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name of Robert McIntosh. Petitioner and White never mention any dstails suggesting that they know
the specific manner in which James Buckley died; they do not meation that Buckley was ghot seven
times; they do not mention that a rifle was used; they do not mention who shot the gun. Petitioner
and White never mention any details suggesting that they know what the intentions of the assailants
were; they do not mention knowing that someone was supposed to distract the boy at the window;
they do not mention that the bo& was shot because he could identify the assallamts. '

The Court finds that the contents of the Rcasomv&tvwlﬁtc Tope discredits the trial testimony

of Rose Jolliff, Based on the contents of Reasonover-White Tape alone, this Coust concludes that

it “more likely than not that nio reasonable juror would have” believed Rose Jolliff's trial testimony. ‘

Schivp, 513 U.S. 6t 327. That s, it is more likely than not that any reasonable juror, conscientiously
obeying the instructions of the trial court, would have a reasonable doubt as to the credibility of
Jolliff's trial'tcstimony. Id. at 329. The record also contains substantia! additional evidence that
would further impeach Joliff's credibility in the mind of any reasonable juror.
a.  The Joliff-Reasonover Tape

Petitioner and Jolliff were in custody st the Jenmings Jail from Jenuary 7, 1983, at
gpproximately 10:00 p.m., until the mormning of January 8, 1983. (Trial Tr, at 673-74). Seg
Reasonover, 714 S.W.2d at 711. On January 12, 1983, Jolliff called Petitioner on the wlephone and
part of the conversation was recorded by the police (“Jolliff-Reasonover Tape”). (Pet, Ex. 37). The
taped conversation is approximately ten minutes in length.'® Petitioner’s Exhibit 37 is an

unenhanced copy of the Jolliff-Reasonover Tape."” Respondent dozs not dispute the authenticity of

' The conversation begins at the eight-minute forty-one second mark (“8.41") of Side A and
ends at 18.52 on the same side. (Pet. Ex. 37).

\

17 On July 29, 1999, Petitioner submitted an enhanced copy of the Jolliff-Reasanover Tape
as Petitioner’s Exhibit 37A. The parties stipulated that this exhibit may be considered as part of the

<26 -
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Petitioner’s Exhibit 37. Because the tape is accurate recording of what was said, the Court finds thar
the tape is reliable evidence material to Petitioner’s showing of actual innocence.'"* See Schlup, 513
U.S, at 324; Amrine, 128 F.3d at 1230. -

Exhibit A to Petitioner's Post-Hearing Brief has been filed as a transcript of the Jolliff-
Reasonover Tape, The Court finds that this transcript is an incomplete representation of the spoken
words on the Jolliff-Reasonover Tape. The transcript is missing many significant v/ords and phrases
which thc Court discovered after listening to the tap;uumcrous t:mes The Court has created a
complets transcript Which represents every spoken word which can be understood on the Jolliff
Reasonover Tape,” (Appendix, Ex. A). The transeript created by the Court constitutes the Court’s .
findings as to what Jolliff and Petitioner can be heard saying on the Jolliff-Reasonover Tape. (Id.).
The Court has attached its transcript as Exhibit A to the Cowst's Appendix, and has attached the
transcript submitted by Petitioner es Exhibit B to the Court’s Appendix. (Appendix, Ex, A-B). The
Court will rely on its transcript, see Appendix, Ex. A, in making factual findings and in drawing
inferences from the Jolliff-Reasonover Tape.

The Court finds that the Jolliff-Reasonaver Tape corroborates several of the statements made
by Petitioner in the Reasonover-White Tape. First, Petitioner tells Jolliff that she was trying to help
the police. (Appendix, Bx A, ar2) (R: “T was pickin' out every motherfucker that 1 thought it coulda

been, ya know, but sec I was really trying to held they motherfuckin’ ass.” I: “Um-km.” R: “Ya

record.

18 Tt is ot clear whether Jolliff called Petitioner at the request of the police, or whether Jolliff
even knew that the conversation wae being recorded. It is clear, however, that Petitioner was
unaware that the conversation was being recorded.

19 The Court has identified those portions of the tape that ere impossible to understand by
inserting a blank underline, i.e. “ " Ses Appendix A, Ex. A,

227 -



08,082 GuAPER 1y BB ¢ SITSGLIOBES WA ygpe o1 Louts Mo o959 T 02

know what I'm saying? And they was pressuring me and shit.”).** Compare, Pet. Ex. 3, at 8, {0, 13-
14).

Second, Petitioner says that the men she saw at the 7-Eleven may have been the same men
she saw at the Vicker's station. (Appendix, Ex. A, at 3) (R: “When I had got up to the 7-Eleven, the
niggers [ has seen coming in looked like the nigger I had seen coming out that was goin® in the back
when I was pulling up there.” J: “Um-hm." R: “And, uh, what I was saying, it might not even
coulda been them. It coddia;e been somme more niggers.” J: *Um-hm." R: “You know_#iat 'm
sayirg? That one jilst looks like it to me, ya know what .I'm saying?”). Comparg, Pet. Ex. 3, at 3,
8, 10, 33, 35. Compare also, Trial Tr., at 443 (“[Wlhen ] got up to the 7-Eleven, [ was coming up
to the store, they were going out of the store.) (statement by Petitioner on Sheila Hill Tape).

Third, Petitioner szems to say that she believes that the police suspect her in the Vicker’s
raurder becauss they had previously accused her of cornmitting a crime at a Vicker’s siation. (“So
ya know [ told you I had that other Vicker’s thing back in *78 when I used to work there,” J; “Ub-
huh.” R: “And they tried to put me in the penitentiary for 30 years.” J: “Yeah.” R: “They tripped

off ____Thad the other Vicker's thing . They mighta thought 7). Compare, Pet. Ex.

3,at11, 16,27, 32,

While corroborating several of Petitioner’s statements, the Jolliff-Reasonover Tape fails to
cortoborate the details of Jolliff's trial testimony. In fact, Jolliff does not sound like someone who
just days before heard Petitioner give a detailed confession to the murder. The Court finds
significant the following exchange: ' -

R: Yeah, but what I can't understand is why
are they tryin’ to stick me with something I didn’t do?

2 When referring to the transeript of the Jolliff-Reasonover Tape, the Court will refer to Rose
Jolliff as “J™ and Ellen Reasonover ag “R™.
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I 1 guess they figured you said something to someone in the
cell.

(Appendix, Ex. A, at 5), Jolliff says that she believes that police “ﬁgurcd". Petitioner said
“something to someons™ in the cell, Jolliff does not say why the police “figured” this, she does not
say what t.hc “something” is, and she does not identify the “soracone” to whom the police “figured”
Petitioner spoke. Moteover, Jolliff scems to agree with the premise of Petitioner’s question-- that
the police are trying to “stick” Petitioner with something that she didn't do. Jolliff says, “They
makin’, ya know, they tryin® to stick it to ya." (Appendix, Ex. A, at 3),

Jolliff portrays herself as Petitioner’s ally, advising Petitioner, “{JJust be cool. . . watch what
you're saying to whoever you're saying it too.”" (Appendix, Ex. A, at3). Seealso, Id., at 5 (“[{]f you
Imow your phone tapped, be cool.™). Jolliff tells Petitioner not to worry about her, but tells Petitioner
that she might want to “trip off of” the other woman who was in the cell. (Id. at2). See also,Id..
at 4 (“I don't know what that other broad is doing, but, ya know, be aware what's happenin’. Ya
know, keep a low profile.”). Petitioner tells Jolliff that she is not worried about the other woman in
the cell, saying, “Well, if they do pick her up, then, ub, they ask her anything all she’s gonna tell
them is what [ told her. That] ain’t did shit. Because I didn’t do nothin’.” To this, Joliff responds
in the affirmative, “Um-hm,™ |

Significantly, at no time does Petitioner mention anyons by the name of Robert Mclntosh,
or any nickname likely to bs sssociated with the name of Robert McIntosh. Petitioner does not

mention any details suggesting that she knows the specific manner in which James Buckley died;

1 Jolliff indicates that she told the police, at least initially, that Petitioner bad not told her
anything incriminating about the Vicker's murder. (Appendix, Ex. A, at 1-2). According to Jolliff,
the police accused Jolliff of trying to “bold evidence back” and told her thar she was “gomma be in
jail 00" (Id.). Jolliff says that she told the police, “‘I don't lie, I'm gonna be in jail, be in jail for
what? [ ain’t you know 2.
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she does not mention that Buckley was shot seven times; she does not mention that arifle was used;
she does not mention who shot the gun. Petitioner never mentions any details suggesting that she
knows what the intentions of the assailants were; she does not mention knhowing that someon¢ was
supposed to distract the boy at the window; she does not mention that the boy was shot because he
could identify the assailants. Thus, Jolliff's trial testimony, which was bereft of any referenceto a
telephone conversation with Petitioner, is wholly uncorroborated by the Jolliff-Reasonover Tape.

The Court finds that the contents of the Jolliff-Reasonover Tape further discredit the trial
testimony of Rose Jolliff. The Court concludes that the contents of the J olliff-Reasonover Tape
further strengthen the Court's conclusion that, in light of the new evidence, itis “more likely than

not that no reasonable juror would have” believed Rose Jolliff's trial testimony. Schiup, SIS US,
at 327,

In September of 1982, Rose Jolliff was indicted by the St. Louis County Grand Jury on three
felony counts of passing bad checks, account closed. (Pet. Ex. 33). On December 20, 1982,
Lawrence Mooney, a St. Louis County Prosecutor, recommended that, in exchange for a plea of
guilty on all counts, Jolliff receive: 1) five years imprisonment to run concurzently; 2) a suspended
execution of sentence (“SES™); 3) five years probation; 4) an order to make restitution; ) an order
ta contribute $500.00 to & charitable fund; and 6) eighty-hours of alternative comumunity service.
Mooney wrote the recommendation in the court file under which he signzd. his initials. (Pet Ex.33;
Mooney Test, O'Hagan Test). Rose Jolliff's public defender, Stommy White, wrote the

recommendation in her case file. (Pet. Ex. 8-D; Sto. White Test.).
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In January of 1983, Steven Goldman, the prosecutor at Petitioner's trial, spoke with Rose
Jolliff. (Goldman Test.). Goldman recalls speaking with Jolliff immediarely afier finding out about
her from the police. (Goldman Test.). On June 1, 1983, Goldman called Stermy White, (Exhibit
8F; Sto. White Test.).. Although Goldman and White have no specific recollection of this phone
conversation, (Sto. White Test., Goldman Test.), White's records from her case file indicate that
during the phone convcxsatioxi Goldman mentioned “Rose Jolliff”" and provided her with the npame
T‘Dan Chapman,’ the police officer who headed the inthigaﬁ;n into_ihe Vicker's murder. (Pet. Ex.
8-F).

Goldman recalls speaking to Jolliff again prior to her deposition 'u; South Bend, Indiana.
(Goldman Test.). On August 12, 1983, Goldman took Jolliff’s deposition in South Bend. (Resp.
Hr'g Ex. D). At the deposition, Jolliff testified that Petitloner confessed to the Vicker’s murder.
(Id). On Angust 15, 1983, Goldman called Stormy White. (Pet Ex. 8-G). White and Goldman
have no specific recollection of this conversation. (Goldman Test., Ste. Whiltc. Test.). Therefore,
the Court will rely on the documents in Storrny White's case file in determining what was said
during this conversation.

Whits made handwritten notes documenting the August 15, 1983 conversation with
Goldman. As interpreted by White, the notes indicate that 1) Goldman took Jolliff's deposition, 2)
Jolliff is scheduled to testify on October 24, 1983, 3) all warrants and National Criminal Information
Center (“NCIC”) notices have been cleared, 4) the plea should be done after trial, §) Goldman will
not bury het, and 6) the recommendsation is still open. (Pet. Ex. 8-G; Sto, White Test). -

In prepasation for a maternity leave, White dictatcd summeries of her case files for Rob
Maurer, 2 public defender who was taking over White’s caseload. (Sto. White Test.). These dictated

summaries were typed by White's secretary and placed in the appropriate case file. (Id).
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Petitioner’s Exhibit 8-C is a typed summary telating to Rose Jolliff’s case file. (Pet, Ex. 8-C). The
sutnmary provides as follows:

Rose Jolliff is going to be a witness in a Capital Murder case that

Steve Goldman is trying. Rose is apparently in Indiana. Ihave not

talked to her in months. The state deposed her in Indiana and is going

to pay for har expenses to testify in the trial, [sic] She will be coming

in the week of the 24th. After she testifies she is going to plead guilty

to this case and be given probation. The details of the plea can be

worked after ghe testifies. The state does not want to allow [Ellen
Reasonover's) {¥] Defense Attomey o bring up any kind of deal-that

might have been made in Rose’s case. 1 have been assured by Steve
Goldman that the state isn’t going to burn her, that she will receive
probation.

(Pet. Ex. 8-C).

On December 1, 1983, Jolliff testified against Petitioner. (Trial Tr,, at 673, at 710; Pet. App,
at5). Later the same day, Jolliff pleaded guilty to her pending charges in exchange for six months
bench probation, a suspended imposition of semtence (“SIS™), and a $26.00 payment to the State of
Missouri. (Pet. Ex. 8-H through 8-K). At some point before the plea proceeding, the State’s original
recommendation was changed to six months bench probation with an SIS. (Pet. Ex. 33).

i The Disposition of Jolliff's Pending Cases was Unuspally
Fayorable

The Court finds that the disposition of JoUliff's pending cases was unusually favorable, and
significantly more favorable than the original recommendation made by the State. The State
originally recommended that the Court impose, but suspend the execution of, a five year term of

imprisonment. If Jolliff had received a SES, the three felony convictions would-have been added

to her record, regardless of whether she violated probation. See Yale v. City of Independence, 846

B The summary says “Carol Weissnor, Defense Attorney” rather than Ellen Reasonover’'s
Defense Attorney, but White testified that she assumes that this was the result of an exror by her
secretary. (White Test). '
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$.W.2d 193, 195 (Mo. 1993) (en banc). By receiviog an SIS, Jolliff was able to avoid any
convictions so long as she did not violate her sixth month bench probation. ]d, (“Thc' abvious
legislative purpose of the sentencing alternative of suspended imposition of sentence is to allow a
defendant to avoid the stigma of s lifetime conviction and the punitive collateral consequences that
follow. . .. [W)ith suspended imposition of sentence, trial judges have a tool for handling offenders
worthy of the most lenient treatment.'”). |

Furthermore, Jolliff’s ongmal recommendation called for a five years of standard pmbatxon,
while the changed recommendation required only six months of bench probation, Thus, Petitioner
ended up with a much shorter term of probation, and a less swingent form cf probation. Standard
probation is more stringent than beneh probation because it requires the person on probation to be
supervised by a probation officer who is required to report any violations to the sentencing court.
Ses Mo. Rev, Stat. § 217.722. A person on bench probation is not actively sopervised by anyone,
and thus, violations are less likely to be brought to the attention of the sentencing court.
” Arthur Margulis testified to the rarity of bench probation at the evidentiary hearing.
Margulis, a criminal defense lawyer in St. Louis County for the past 30 years, testified that he had
never known of a person with a criminal history comparable to Rose Jolliff's receiving bench
probation on felony cases. (Margulis Test.). Sean O’Hagan, a St. Louis County Prosecutor from
1976 to 1985, testified that bench probation in 2 felony case was extremely unusual. {Q’Hagen
Test). He testified that it would almost never happen unless there was sor'ﬁe intervention from
someane. (Id). O'Hagan recalls recommending bench probation on &'felony case on one occasion.
(4.). He recommended bench probation in that case at the request of the United Srates Attorney for
the Eastern District of Missouri who had contacted him because the defendant was in the Federal

Witness Protection Program. ({d.). Lawrence Mooncy, a St. Louls County Prosecutor from 1976
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to 1990, testified that it was rare to recommend bench prob;ation on & felony case, (Mooney Test.).
In addition to receiving an SIS rather than an SES, and receiving six months bench probation
rather than five years standard probation, Jolliff received none of the additional penalties specified
in the original recommendation. Jolliff was not required to make restitution, not required to pay a
$500.00 contribution, and not required to perform 80 hours of community service. Compare, Pet
Ex. 33 with Pet, Ex. 8-1 through 8-K).
ii..  The Understanding Between Jolliff and the State
The Court finds that the disposition of Jolliff's pending cases resulted from an understanding
between Jolliff and the State. The case summary dictated by Stormy White indicates that she had
an understanding with Steven Goldman that Rose Jolliff would plead guilty after she testified against
Petitioner, and that the “details of the plea” could be worked out after she testified. (Pet. Ex. 8-C).
The summary reflects White's understanding that the details of the plea would be worked out afier
Tolliff testified because Goldman did not want to allow Petitioner's counsel to “bring up any deal
that might have been made in Rose’s case.” (Pet. Ex. 8-C). If there had been no understanding
between Goldmean and White, thers would be no “details” to work out. Thus, the case summary is
convineing proof of Goldman and White’s understanding that Jolliff would receive a better
disposition than that recommended by Lewrence Mooney if she testified against Petitioner,
The plain meening of the case summary is bolstered by White's testimony at the evidentiary
hearing. White testified that the St. Louls County Prosecutor’s Office had a “common practice” of
-~ pgreeing to “vague” understandings with cooperating witnesses. (Sto. White Test.). She testified
that her copversation with Steven Goldman on August 15, 1983 reflected this practice. (Sto, White
Test,; Pet, Ex.8-G). White testified that whether she would recommend that her clicot testify asa

State's witness based on a vague understanding depended on the reputation of the prosecutor with
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whom she was negotating. (Sto. White Test.). White testified that Goldman was the fype of
prosecutor that would honor an understanding made with defense counsel, (d.). She testified that
she believes that this ig, at least pact of, what Goldman meant when he assured White that the State
would not “bumn” Jolliff. (d.).

The Court also finds that the unusually favorable terms of the State’s amended
recommendation to Jolliff is evidence in itself that Jolliff testified in exchange for favorable
treatment by the State. The only significant intervening change in the cizcumstances ot_' lJolliff’s
pending cases between the time of the original recommendaﬁoﬁ and the time of the amended
recommendation was Jolliff's testimony against Petitioner. Therefore, Jolliff's testimony against
Petitioner is the anly plavsible cxplanation‘in the record before the Court for the State’s amended
rccommcndation.”

The Comt finds that the understanding between Jolliff and the State which resulted in the
unusuvally favorable disposition of Jolliff's pending cases further discredits the trial testimony of
Rose Jolliff. The existence of this understanding further strengthens the Cou_rt‘s conclusion that, in
Jight of the new evidence, itis “more likely than not thatno reasonable juror would have” believed
Rose Jolliff's trial testimony. Schlup, 513 U.S. at 327.

o.  Ioliff's Invocation of the Fifth Amendment

At the evidentiary hearing, Jollff invoked her-Fifth Amendment privilege against self-

incrimination in response to twenty-eight questions asked by Petitioner’s counsel. (Jolliff Test.).

The questions to which Jolliff invoked the Fifth Amendment include the following: 1) Were you

B The Court does not beliave that Jolliff's relocation to Indiana is a plausible explanation for
the unusually favorable disposition of het pending cases. The Court credits the testimony of
Lawrencs Mooney who testified that trensferring probation to other states was “routine” in‘felony
cases. (Mooney Test.).
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involved in a police investigation conceming a killing that ocourved at the Vicker's service station?
2) Did Ellen Reasonover ever tell you anything about whether or not she killed or antyone else killed

an individual named James Buckley? 3) Did Ms. Reasonover ever tell you that she killed anyone?

. 4) Did Ms. Reasonover ever tell you that she was prosent at the tme the Vicker's service station was

robbed? 5) Did Ms. Reasanover ever tell you whether or not she knew who had been involved in
the killing at the Vicker's Service Station? 6) Did Ms. Reasonover gver identify anyone namod
Stanley White to you? 7) Did Ms, Reasonover ever identify anyone named Robert Mclatosh to you?
8) Did you discuss with the prosecuting attorney in St. Louis County certain plea negotiations
concerting digposition of your cases? 9) Did you discuss with the prosecuting attomey a dispositioa
tn which you would reccive bench probation for those offenses? 10) Did you provide testimony in
comnection With Ellen Reasonover's case pursuant to plea pegotiations that you had with the
prosecuting attorney? 11) Was any testimony that you provided in the cass involving Ms.
Rreasonover as a result of their agreement to dispose or dismiss your cases? 12) Did youlic when
you testified in State of Missour} versus Ellen Reasonover? 13) Did you know that your testimony
at the time that you were testifying was false? 14) Did the prosecuting attorney at any time esk you
to lie in connection with your testimony? 15) Did any police officer ask you to lie in connection
with your testimony? 16) Did the police provide you with information to use in your testimony
against Blleo Reasonover? 17) Did the prosecuting attorney or anyone in his office provide you
with information concerning testimony that might be used against Ellen Reasonover? 18) Did you
receive any kind of financiel reward or payment {or your testimony against Ellen Reasonover? 19)
Did anyone promise you any kind of financial reward or money or benefit of any kind for your

testimony against Ellen Reasonover? 20) Did the prosecating attorney, to the best of your

-36-
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knowledge, know that you were lying when you testified ggainst Ellen Reasonover? 21) Did you
tell him that you were willing to lie in connection with Ellen Reasonover? (Jolliff Test.).

“The normal rule in a criminal case is that no negative inference from the defendant's fatlure
to testify is permitted.” Mitchell v.United States, 119 3.Ct. 1307, 131415 (1999) (citing Grffinv,
California. 380 U.S. 609, 614 (1965). The law is, however, well settled that habeas corpus is a eivil
proceeding. Browder v, Dept, of Correstions of llinojs, 434 U.S. 257, 269 (1978) (citing Fisherv,
Baker. 203 U.S. 174, 181 (1906); Ex pane Tom Tong, 108 U.S. 556 (1883). In Mitchell, the
Supreme Court reaffirmed the “‘prevailing rule that the Fifth Amendment does not forbid adverse
inferences against parties to civil actions when they refuse to testify in response to probative
evidence offered against them.' Mitchell, 119 S.Ct. at 1315 (quoting Bamx_v,f_g!mmm 425
U.S. 308, 318 (1976). The Supreme Cowt explained the reasoning underlying this rule as follows:

Tn ordinary civil cases, the party confronted with the invocation of the
privilege by the opposing side has no capacity to avoid it, say, by
offering immunity from prosecution. The rule allowing invocetion of
the privilege, though at the risk of suffering an adverse inference or
even a default, accommodates the right not to be & witness against
oneself while still permitting civil litigation to proceed. Another
reason for treating civil and criminal cases differently is that “the
stakes are higher” in criminal cases, where liberty or cven life may be
at stake, and where the Government's ‘sole intezest is to covict.”
Mitchell, 119 S.Ct. at 1315 (quoting Baxter, 425 U.S., at 318-319).
Because Rose Jolliff is not a party to this proceeding, drawing inferences from her silence
| ““implicates Fifth Amendment concems to an even lesser degree.”" Libutti v, United States, 107
F.3d 110, 121 (2d Cir. 1997) (quoting RAD Servs., Inc, v, Astna Casvalty & Sur, Co,, 808 F.2d 271,
275 (3d Cir. 1986). Rose Jolliff comes before this Court with no stake in the proceeding; neither her
life, liberty, nor property is at risk. Accordingly, the Court concludes that drawing inferences from

Jolliff"s silence will not offend Jolliff’s Fifth Amendment privilege against seif-incrimination.

-37.
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The Cowt finds that Jolliff"s testimony at the criminal trial is completely discredited when
her invocation of the Fifth Amendment is considered in conjunction with the other evidence
presemted at the evidentiary hearing, including the Reascnover-Whits Tape, se¢ supra, Discussion,
Section IT1.A.1., the Jolliff-Reasonover Tape, gee supra. Discussion, Section [11.A.2.2., and evidence
establishing that Jolliff testified based on 2n understanding that she would receive favorable
treatment from the State. §ee snmg, Discussion, Section IT.A.2.b. This adverse inference based
upon her silence, coupled with the other new evidence, further strengthens the Court’s conclusion
that, in light of the new evidence, it is “more likely than ot that no reasonable juror would have”
believed Rage Jolliff's trial testimony.™* Schlup, 513 U.S. at 327.

3. i hi ibili 8 ] ¥
Testimony

At trial, the Petitioner’s counsel offered substantial evidence {impeaching the credibility of
Mary Ellen Lyner.? Lynet admitted that she had been convicted of thirteen crimes-- eight bad check
charges, four stealing charges, and one misdemeanor assault. (Trial Tr., at 607). She admitted that
twelve of these crimes were felonies. (Id. at 616). Lyner acknowledged that, in exchange for her
testimony, Steven Goldman promised to recommend one year in jail on four pending forgery

charges, and to recornmend one year concurrent on the a pending “check charge™ in the city. (Id.
at 612).%

2 To the extert that recanted testimony is “new evidence™ under the Eighth Circuit's
formulation, & witness® invocation of the Fifth Amendment subsequent to trial is also “new
evidence.” See Amrine, 128 F.3d. at 122829 (indicating that recanted testimony is “new evidence™).

% Mary Ellen Lyner did not testify at the cvidentiary heating. She committed suicide in 1990
or 1991, (Drule Test.).

* L yner's credibility was further impeached by her testimony that, after informing the police
about Petitioner's statements, she was transferred from the St. Louis County Jail-~ where she had

<38 -
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Although Lyner admitted entering into a deal with the State, she testified that this was the
first time she had made a deal with a prosecutor to avoid serving time in a penitentiary, ({d.. at 618).
Lyner had previously testified before the grand jury on March 24, 1933 that she 24 never testifled
against anyone before, or made any kind of arrangement like the one that she made with Goldman
relating to Petitioner’s trial. (Resp. Hr'g Ex. B, at 22).

At the evidentiary hearing, Petitioner presented evidence tending to cstablish that Lyner had,
on & prior oceasion, made a deal with a prosecutor in exchenge for favorable treatment on pending
cases. On February 13, 1979, Lyner was found guilty of stealing and second degree burglary after
she waived her right to a trial by jury and the charges were submitted to the trial judge on the police
reports. (O'Hagan Test.; Goldman Test.; Pet. Ex. 34). The cause number in that case was 406883,
(Pet. Ex. 34), The trial judge ordered the State to conduct 2 presentence invesggation and subtmit
ateport by March 16, 1979 in preparation for a June 29, 1979 sentencing datc: (O'Hagan Test.; Pet.
Ex. 34). The Court noted that, “If the defendant cooperates fully with the prosecuting authorities in
this matter, then the State agrees to nolle-pros the above cause.” (Pet, EX. 34).

On March 2, 1983, almost four years after the verdict rendered by the trial judge, Sean
O'Hagan filed an order of nolle prosequi on Lyner's charges of stealing and secend degree burglary.
(Pet. Ex. 34). An order of nolle prosequi is “an entry of record whereby the prosecutor indicates that
he will proceed no finther, terminates the proceedings and releases the defendant” Norwood v,
Drumm. 691 S.W.2d 238, 239 (Mo. 1985) (en banc) (citing State v. Berry, 298 S.w.2d 429 (Mo,

T1957); State v. Lawson, 630 S.W.2d 185 (Mo.App. 1982). An order of nolle prosequi results in the

dismissal of the criminal charges. Ses Berry, 298 S.W.2d at429. Thus, O'Hagan's order of nolle

been for almost three months-- t0 a “work release dorm.” ([du. a1 617). Lyner also admitted that, on
Pebruary 9, 1983, she was “looking for a way not to go to Te penijentary,” and that she was
“looking for a deal.” (Id,, at 620).
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0370806, 2.19998: 7:02PMB14 WYRSCH HOBBS LA 5pe 41 1oUIS X0

prosequi resalted in the dismissal of Lymet’s stealing and second degree burglary charges,
notwithstanding that Lyner had already been convicted of those offenses.”’

There is ambignity as 1o whether Lyner obtained the nolle prosequi order in exchange for her
cooperation an the same case, cause number 406883, or in exchange for her testirmony in a separate
case known as the “Decker cese,” The Court observes that the trial court’s order on February 13,
1979 indicatss tat the entry of nolle prosequi was contingent upon Lyner's cooperation with the
orosccufion in cause mucber 406383. (Pet, Ex. 34). Tn addition, a letter from 1.D. Evans, the Firs
Asstistant Prosecuting Attorney in St. Louis County, dated June 12, 1996 indicates.zhat the entry of
nolle prosequi was made in exchange for cooperation in cause number 406883. (Pet. Ex. 44). After
speaking with Frank Anzolone, Lyner's sttomney in cause number 406883, Evans concluded:
“Apparently, Ms. Lyner committed the offense in Cause Number 406883 at the instigation of hes
then paramour, and agreed to help in the investigation and prosecution of him in retutn for the
eventuzl dismissal.” (Pet. Ex. 44).

There is also evidence, however, suggesting that Lyner received the eatry of nolle prosequi
in exchange for her testimony in the “Decker casc.” In the prosecutor’s file, O’Hagan wrote that be
had entered nolle prosequi because of lack of evidence (“L.0.E.") and “in exchange for testimony
on Decker case.” (Pet. Bx. 34). In his testimony, O'Hagan acknowledged that the case could not
have been dismissed because of lack of evidence, given that Lyner had already been found guilty of

the charges. O'Hagan testified that he believed the “Decker case” was a homicide case, (O’Hagan

27 The Clourt notes that, two years later, the Missouri Supreme Court held that 2 nolle
prosequi order could not be entered after verdict without Jeave of the trial court. Norwood, 691
S.W.2d at 240-41,

% The warrant information sheet indicates that Lyner was arrested while selling the stalen
property at a pawn shop, that she confessed, that she told the police where the rest of the property
could be recovered, and that the rest of the property was recovered in the place specified by Lyner.

<40 -
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Test). Steven Goldman testified thet the “Decker case™ was a8 case in which Walter Harvey and
another individual were charged with kidnaping and murdering a couple with the last name
“Decker.” (Goldman Test, ). Goldman prosecuted the “Decker case,” but does not remember using
Lyner as a cooperating witness. (Id).

Whether Lyner received the entry of nolle prosequi in exchange for her cooperation in cause
number 406883, or in exchange for her testimony in the Decker case, the evidence befare this Court
establishes that Lyner’s cases were dismissed in cXChé:bgc for a deal with the prosecution. This
evidence could bave been used to impeach Lyner's credibility at trial. Specifically, the new evidence
suggests that Lyner misrepresented herself, befors the grand j@ and af trial, when she said fhat the
deal she made in exchange for her testimany was the first deal she had made with the prosecutar’s
office in exchange for favorable treatment,

Lyner’s trial testimony is also called into question by contents of the Reasonover-White Tape
and the Jolliff Reasonaver Tape. See supra, Discussion Sections IIL.A.1, HLA2.a Petitioner’s
statements on these tapes tend to establish that Petitioner did not confess to Lyner. Based on the
evidence impeaching Lyner's credibility at trial, the evidence that Lyner had, on a prior occasian,
made a deal with the State in exchange for favorable treatment, the evidence that Lyner
misrepresented herself to the trial jury and the grand jury, and the contents of the Reasonover-White

Tape and the Jolliff-Reasonover Tape, the Court ¢oncludes that it is “more fikely than not that no

reasonzble juror would have” believed Mary Ellen Lyner's trial testimony. Schiup, 513 U.S. at 327.

{Pet. Ex, 34),
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4. Summary_of the Court’s Findings and Conclusions Based oA Evidence

Unavailable at the Ti - Trial

The Court concludes that, in light of the new evidence, it is “more likely that not that no
reasonable juror would have” belicved Rose Jolliff or Mary Bllen Lyner's trial testimony. 1d.. at 327.
That is, it is mote likely than not that any reasonable juror, conscicntiously obeying the instructions
of the trial cotxt, would have a reasonable douPt as to both 30111&‘ and Lyner’s trial testimony. Id.,
at 329, Because the State’s case against Petitioner was t;ased almost entirely on the testimony of
Rose Jolliff and Mary Ellen Lyner, the Court concludes that, in light of the new evidence, it is “more
likely than not that no reasonsble juror would have found petitioner guilty beyond a reasonable
doubt.” Id. et 327. The Court finds that Petitioner has presented new evidence of innocence “so

strong that [the] court cannot have confidence in the outcome of the trial unless the court {s also

satisfied that the trial was free of nonharmless copstitutional errot.” Id., at 316. See also, 1d., at 317

(“If the habeas court were merely convinced that the new facts raised sufficient doubt about Schlup’s

guilt to undermine confidence in the result of the trial without the assurance that the tdal was
untainted by canstitutional error, Schlup's threshold showing of innocence would justify a review
of the menits of the constitutional claims.”). Because failure to review the metits of Petitioner’s
claims would result in a fundamental miscarriage of justice, the Court concludes that Petitioner may
pass through the Schlup gateway and have her canstitutional claims reviewed on the merits.

The Court notes that its finding that Rase Jolliff's testimony is not worthy of belief, and

would not be believed by any reasonable juror, is sufficient to satisfy the Schlup standerd. Jolliff's -

testimony was the linchpin of the State’s cese. without Jolliff’s testimony, the in-court
identifications of Stanley White and Robert Mclntosh become completely irrelevant to Petitioner’s

guilt or innocence. The identifications of White and McIntosh incriminated Petitioner only to the

.42 -
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extent they corroborated the testimony of Rose Jolliff. With Jolliff's testimony rendered unworthy
of belicf, no evidence connests Petitioner with White on the night of the murder and no evidence
establishes that Petitioner knew or associated with someone named Robert McIntosh. Without
Jolliff's testimony, the State’s evidence that the victim was shot seven times with a rifle fails to
incriminate Petitioner. The evidence that there was money stolen from the Vicker's station also fails
t0 mcnmmate Petitioner, Although the State was not required 1o prove motive, Jolliff’s testimony
providec; the only evidence of motive-- that Petitioner killed Buckley l;causc he could identify her.
When Jolliff's testimony is removed from the Stawe’s case, the State is left only with
Petitioner's alleged confession to Mary Bllen Lyner, which lacks the detail of the confession
allegedly made to Rose Jolliff. See Reasonaver, 714 S.W.2d at 712 (“[D)efendant. . . specifically
admitted to Rose Jolliff and generally sdmitted to Mary Ellen Lyper that she committed the
offense.”). Lyner’s testimony, therefore, was not s incriminating and was not corroborated by other
evidence at trial. Lyner was also niot as credible as Jolliff because Lyner bad a more substantial
criminal record and Lyner admitted that she was testifying in exchange for a favorable
recommendation on her pending cases. Indeed, the State’s closing argument dcmonstra@ that itﬁs
relying more heavily upon Jolliff's testimony than upon Lyner's:
[Mary Ellen Lyner] didn’t deny getting & deal. She got one year,
That's the most she ever got even before with all these eighteen

convictions, or whatever she had, she got a year in jail. Mary Ellen

Lyner, as bad as they try to make her become, that's the most she ever
got. ...
- Rose Jolliff is complstely different. Rose doesa’t have &
reason in the world to by lying. . .. {Sihe has absolutely no reason to
make any of this staff up, sbsolutely roge, and what she says 18 Juste
the details shs gives show you she is telling the truth, even more sa
than Mary Ellen Lyner. . .. | mean the guy was distracted at the
window, that's exactly'what was going on, by Stanley White end
Robert McIntosh and thete is no way Rose Jolliff isn’t telling you
exactly the truth in this case. The identficarions, what they do, i3

-43.
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corsoborated herc and she gives the names of the same o people
who have been jdentified.

(Trial Tr., a1 839-41).

Although the existence of Lyrer's trial testimony may amount to sufficient evidence upon
which 2 reasonable jury could have convicted Petitioner of capital murder, seo Jackson v, Virginia,
443 U.S. 307 (1979), a habeas court, under Schlup, must consider “what reasonable tricrs of fact ate

- likely to do.” Schlyp, 513 U.S. at 330 (“Though under Jackson the mere existence of sufficient
evidence to convict would be determinative of petitioner’s claim, that is not true under Carrier,”).
The Court concludes that, Rose Jolliff's trial testimony having been discredited, it is “more likely
than not that no reasonable juror would have found petitioner guilty beyond a reasonable doubt.”
Id., at 327,

B.  Evidence Not Preseuted ot Trial

In the previous section, the Court discussed reliable evidence presented at the evidentiary
hearing that is “new” within the meaning of the Eighth Circuit's decision in Amune because it was
“not available at trial and could not have been discovered earlier through the exercise of due
diligence.” Amrine, 128 F.3d at 1230. See, infra, Discussion, Section IV.A. In this section, the
Court will discuss reliable evidence presented at the evidentiary hearing which was available, but
not presented during Petitioner’s trial. Though not essential to Petitioner’s showing of actual
jnnocence, the Court will discuss this evidence to complete the record and beceuse the Schlup
opix_ﬂou suggests that a habeas court must consider reliable evidence of ectual innocence, irrespective
of whether that evidence was available at the time of trial. Ses suprs, Discussion, Section I1.

1 Marquita (Butler) Hinton’s Testimony.
Marquita Hinton, formerly Marquita Butler, was the other person in the Jermings Jail cell

with Petitioner and Rose Jolliff on fanuary 8, 1983. (Hinton Test.; Pet. Bx. 26). Jolliff testified that,
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while Petitioner gave her detailed confession to the murder, Marquita Butler was sitting on the “next
bunk.” (Trial Tr., at 679, 690, 693-94). Marquita Hinton did not testify at trial.

At the evidentiary heariog, Hinton testified that the jail cell she occupied with Rose Jolliff
and Petitioner was small, and that, if one occupant was speaking, the other occupants could hear
what was being said. (Hinton Test.). Hinton testificd that she nover heard Petitioner say that she
was involved in the Vicker's murder. (Id.). Hinton testified that she heard Petitioner talking to
Jolliff, but they only were engaged in “girl talk.” (1d,). Hinton testified that, at some point, she went

“tosleep. (Id.). When she awoke, Petitioner was gone and so was Joliff. (1d.). Later in the moming,
Hinton saw Jolliff return to the cell with donuts. ({d.). Hinton, who had been in the Jennings Jail
before, thought it unusual that an inmate would be given donuts. (IdJ).

Hinton was released on January 9, 1083, (Hinton Test). Shortly thereafter, she met with
authorities at the St. Louis County Prosecutor’s Office. (Hinton Test., Pet. Ex. 26, at 1054, 1060-
61). On January 13, 1983, Himton was contacted by Ceptain Dan Chapman, who headed the
investigation into the Vicker’s murder. (Hinton Test.; Pet. Ex. 26). Hinton recalls that Chaptman
offered her money if she would say that Petitioner confessed to the Vicker’s murder. (Hinton Test.).

Hinton testified that, at the tims, she was a drug abuser and wag “broke.” (d,). She testified
that the police told her that they could “lock her back up” if she did not cooperate. ({d.). Hinton
testificd that, at first, she pretended that Petitioner had confessed to her. (Hinton Test.). The police
gave her details to use in her statement, such as the names of Stagley White and Robert McIntosgh.
(Hinton Test.). In the end, Hinton refused to give statements to the police which incriminated
Petitioner. (Hinton Test). She decided it was wrong to provide false information to the police.
ad).

<45 -
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The police taped part of Chapman’s conversation with Hinten on Japuary 13, 1983. (Pet. Ex.

26). Petitioner’s Exhibit 26 is a transcript of thet tape created by the Dellwood Police Department.

(Id.). The transcript corroborates Hinton's testimony in several respects, First, the transcript

corroborates Hinton's testimony that Chapman offered Hinton money in exchange for a written

statsment. (Pet. Ex. 26, at 1063) (Chapman: “Okay, now this is the way that it will go dawn now.

We're going to have to have you come and put it in writing, what happened, end we'll give you

$150.00. If you put it in writing™). See 2ls0, Pet Ex. 26, at 1066-67, 1070-71). Second, the

transcript cotroborates Hinton's testimony that Chapman threatened to arrest Hinton if she did not

cooperate. When Hinton’s boyfriend got on the phone, the following exchange cnsued:

Chapman:
Boyfriend:
Chapman:
Boyfriend:

Chapman:

She hasn't cooperated with us. . . Now let me explain
it the way it is. We can arzest her 2s 2 witness in this
case, -

She still will say she don's know nothing.

That way.
You're going to arrest her, and they’ll have to turn her
loose in 20 hours. .

Well, we can arrest her and hold her as a witness.
We're not going 1o do it that way. It’s just like I
explained to her. She says she knows mare
information, that was said in the cell, you know. If she
wants to tell us what it is, you know, we'll give her
$150.00. I'il guarantes that. I'm in charge of the
investigation. 1’m the Captain.

(Pet. Bx. 26, at 1069). Third, the transcript corroborates Hinton's testimony that the police gave her

details to use in a statement which would have incriminated Petitioner:

Chapman:
Marquita:

Chepman:
Marquita:

Did she tell you the guy’s name that did it?
No. It was just her boyfriend.

Her boyfriend did it. Was there anybody else with

them?
Some other dude was with them, but I don't know.

.46 -
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Chapman:  You don’t know bis name?

Marquita: No

Chapman:  Did she mention it? Would you know it if I told you?

Marquite: Well, they already mentioned some of the namestoms
that the dudes supposed to be daing it.

Chapman;  Okay, Robert Mclntash was he one of them?

Marquita: Yea, that was one of them.

Chapman: s he the onc who did the shooting?

Marquita: Uk, Uh, I think like the one that did it was supposed
to have been him, and then there was this other dude
named Stan, But they say this one named Stan was
supposed to be her boyfriead.

Chapman:  Stanley?

Marquita: Yea, and the other one was supposed to be her pimp.

Chapman:  Herpimp. Stanley Whiteis one. Didshe mention that
name?

Marquita:  Uh, yea.

Chapman:  Okay, and Robert Mclntosh is the pimp.

Marquita: Yea. But that's what confused me right thers when I

was telling themn about it. When I was saying well she
said her boyfriend did it, you know. Both of them
were men, how [ know which one?

(Pet. Ex. 26, at 1063-64) (eraphasis added). See also, Id. at 1073,

MNO. 468

P. 12754
Qo4s

The Court finds that Hinton was a credible witness, The Court further finds that Hinton's

testimony on several material points is corroborated by the transcript of the conversation between

Chapman and Hinton. The Court believes that this evidence further impeaches the trial testimony

of Rose Jolliff. Jolliff testified thar Hiaton was “sitting” on the bed in the “next bunk” whea

Petitioner confessed. But Hinton testified that Petitioner never said anything to suggest that she was

involved in'the Vicker's mutder.

Furthermore, Hinton's credible account of how the police treated her is significant in light

of the fact that Jolliff was dealing with the same officers at the same point in the investigation. See.
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8.9 Pet. Ex. 37 (police taped Jolliff’s conversation with Petitioner on January 12, 1983). The
evidence indicates that the police threatened to arrest Jolliff, gee Appendix, Exhibit A, at 1, just as
they threatened to arrest Hinton. (Pet. Ex. 26, at 1069). When considered with the other evidence
im ing Jolliff"s trial testimony, Hinton's testimany is strong evidence suggesting that Joliff was
given incriminating details to use in her testimony against Petitioner, such as the names of Stanley
White and Robert Mclntosh. Hintan's testimony also suggests that the police may have promised,
or given, Jolliff money in exchange for her testimony. The Court concludes that Marquxta Hinton's
testimony further streagthens the Court's conclusion that, in view of the new evidence, it is “more
likely ‘han not that no r;easorxablc juror would have found petitioner guilty beyond a reasonable
doubt.” Id., at 327.

Mary Ellen Lyner testified that Carol Coates, Rose Winston,.and Elain¢ Carpenter were the
other women in the St. Louis County Courthouse “holdover” when Petitioner confessed to the
Vicker’s murder on February 9, 1983, (Trial Tr., at 608). She testified that the holdover was
approximately “15 feet deep and 8 feet wide.” (1d). Weither Coates, Winston, nor Carpenter
testified at trial,

At the evidentiary hearing, Carolyn Coats and Rose Winston testified. Carolyn Coates, now
Carolyn Tucker, and Rose Winston, now Rose Winston Todd, recalled being incarcerated with
Petitioner in February of 1983, (Tucker Test, Winston Todd Test.). Both witnesses testified that
Petitioner never said anything suggesting that she was involved in the Vicker'smurder. (d). The
Court finds that Tucker and Winston Todd were credible witnesses who had no reason to testify
falsely on behalf of Petitioner, Neither woman has had auy contact with Petitioner since the time

they were incarcetated with ber. (Tucker Test,, Winston Todd Test.).

.48 -
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Because Tucker and Winston Todd were in close proximity to Lyner and Petitioner when
Petitioner allegedly confessed to Lyner, the Court finds that Tucker and Winston Todd’s testimony

farther impeaches Mary Ellen Lyner’s wial testimony. The Court concludes that Tucker and Winston

Todd's testimony further strengthens the Court’s conclusion that, in view of the new evidence, it is

“more likely than oot that no reasonable juror would have found petitioner guilty beyond 2
reasonable doutt.” Id,, at327.
3. etitioner’ ti ;

‘During the guilt phase of her trial, Petitioner exercised her Fifih Amendment right to remain
silent. At the penalty phase, however, Petitioner testified that the jury should not seatence her to
death because she was innocent. (Trial Tr,, at 913-14). She further testified that Stanley White was
a former boyfriend she had not seen since he kroke her car windows, and that Robert Melntosh was
someone she had not seen since the eighth grade. (Trial Tr., 913-14, 924-25).

At the evidentiary hearing, Petitioner testified in detail as to the materia) facts surrounding
her conviction for capital merder, (Reasonover Test.). Petitioner’s testified that she went to the
laundromat on the night of the murder. (Id). Petitioner typicelly went to the laundromat at night
Lecause she could leave her two-year old daughter with her mother while her daughter slept. (d).
Petitioner took about six or seven ammy bags full of laundry. (Id.). After doing laundry for about an
fiour and a half, Petitioner ran out of change. (1d.). She remembers that she still had a Joad of “reds”
that needed both washing and drying. (Id.). Petitioner decidad to leave the laundromat to get chavge
and some cigarsttes. (Id.).

Petitioner testified that she left the laundromat originally intending to go to the 7-Eleven.
(I). Because of the layout of the intersection, however, Petitioner stayed to the right and went to

the Vicker's siation. (4. At the Vicker’s station, Petitioner parked her car and sgw 3 light-skinned
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black male at the cashier’s window wearing a red and white fishing and hunting shirt and & red and
white cap. ({dJ). As she walked toward the cashier's window, Petitioner saw the man turn around,
take of his hat, and walk into a back room. (Id.)- Petitioner knocked on the window throe or four
times in an attempt to get service. (Id). Unable to get service, Petitioner got in her car and decided
to drive to the 7-Eleven. (Id.). On her way out of the Vicker's lot, Petitioner saw another man
comipg out of the side door of the Vicker's station. (Id.).

Petitioner testified that she dr;ve to the 7-Eleven and got ch;ngc and some cigarettes. (Id.).
On her way out the door, she saw & man who looked like the light-skinned black male that she had
seen gt the cashier's window, and & man who with an army jacket who looked like the man she saw
coming out of the side door of the Vioker’s station. (Id). The man with the army jacket had
bloodshot eyes, and was taller and darker in complexian than the light-skinned man. (Id.). Petitionsr
saw a figure sitting in the back seat of the car from which the two men exited, but could not tell

" whether the figure was 8 man or awoman, (Id.).

Petitioner testified that she returned to the laundromat, washed and dried her load of “reds,”
and returned home after about forty-five minutes. (d.). Petitioner took the clean lsundry into the
house, making about six trips from the car to the second floor apartment. (Id.). Petitioner weat to
bed at about three in the moming. (Id.). The next da;'. Petitioner saw something about a murder at
Vicker's “flash” actoss the television screen. (d.)- Petitioner's mother, & frequent enstomer at the
Vicker's station, encouraged Petitioner to tell the police what she had seen the previous right. (1)
Petitioner spoke with scveral police officers before eventually getting in touch with Captain Dan

Without Moﬂg Petitioner, Chapman recorded his conversation with Petitioner, who

identified herself as “Sheila Hill.” (Tvial Tr., at 442-472). Sep Pet. Bx. 24, Petitioner testified that
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dhe does not know why she gave the name Sheila Hill, but she just really didn’t want to give her own
name. (Reasonover Test.). Petitioner testified, and the contents of the Sheil.a Hill Tape reflect, that
she was afraid to be involved as a witness in a murder case. (Reasonover Test.; Trial Tr., at 443-444,
471). The Sheila Hill Tape was played at the evidentiary hearing, and Petitioner confirmed that she
was, in fact, the female voice on the tape. (Reasonover Test.).

At the request of Chapman, Petitioner came dowa fo the station to look at same photographs.
(Reasonover Test.). Petitioner testified that she told C%apman that she could not clearly identify
sither man that she saw. (Id). According to Petitioner, Chapman told her to pick any pictures in
which the nose, cyes, mouth or complexion looked famitiar. (¢.). Chapman told Pctitic;w to write
“positively” on the back of any pictures she selected. (Id). Chapman told Petitioner that this was
“Just for the record,” and'that the police were just going to “ruu s check” on anyone she identified.
(Id.). Petitioner remembers that Cheprman told her how to spell “oositively” because she didn’t know
howto spell it. (Id). Petitioner testified that she picked out about thitty pictures of men who locked
similar to the men she saw at the Vicker's station and the 7-Rlever. (Id.). In subsequent days,
Petitiotier viewed several live-lineups. (I4). Petitioner identified some “light skinned guys” and
some “tall brown-skinned guys,” but told the police that she wasn't positive end that she was
concerned about sending an innocent person fo prison. (Id)- The police encouraged Petitioner to
“pick them out anyway.” (Id). Petitioner testified that she identified Willie Love because she
thought he resembled the “light skinned” man she saw at the cashier’s window. (Jd.). Petitioper
testified that, at all times, sho was trying to help the police and follow their instructions. (Id)-
Petitioner denied ever threatening any police officers. (Id.).

Petitioner recalls being locked up at the Dellwood Jail next 10 Stanley White, (Id.). She did

not know that their conversation was being recorded. (). Petitioner recalls being locked up with

-51-
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Rose JoLiff and Marquita Butler on that same night. (Id). She does not remember talking to either
of them. ({g). Petitioner recalls one of the warnen from the cell calling her on the telephone a few
days later, (Jd). She did not know that the telephons conversation was being tape recorded. (Id)-

Petitioner testificd that she remembers being in a holding cell and in the St. Louts County Jail
with Mary Ellen Lyner. (Id,). She stated that she typically did not talk to Lyner because Lyner was
older inage. (Id). On one occasion, however, she spoke to Lyner and told her that she was in jail
for something she didn't do. (d.). Lyner told Petitioner tha if she believed in God, everything
would tum out okay. (Id.).

Petitioner testified that she was not involved in the Vicker's murder. (Id.). She testified that
she had not seen Stanley White since he broke out the windows of her car on or about December 27,
1982. (1d). She remembers that the plass-breeking incident with Stanley ‘White occurced on or
about December 27 beoausa that is the date of her danghter's birthday. (I4,). She testified that she
had not seen Robert McIntosh since the ninth grade. (Id). To the best of her knowledge, Stanley
White and Robert McIntosh do not know each other. (1d).

The Court finds that Petitionsr was a credible witness, Petitioner's testimony es to what she
did and saw on the night of the murdet is consistent in all material respects to her statements on the
Sheila Hill Tape-- recorded on Janusry 4, 1983, the Reasonover-White Tape-- recorded on January
7, 1983, end the Jolliff-Reasonover Tape- recorded on January 12, 19832  Fuwthermore,
Petitioner's testimony as to her attempts to help the police is consistent with her statements on the

Reasonover-White Tape and the Jolliff-Reasonover Tape, Petitioner’s testimony further undermines

2 The Court notes that Petitioner statements on the Reasonover-White Tape are also
consistent in all relevant respects to Petitioner’s Staterents to Officer Ron Pike on January 3, 1983,
(Tria} Tt., 8t 560-63), and Petitioner’s statemnents to Officer Marsha Vogt on February 25, 1983.
(Suppression Hr'g Tr., at 92-09). S¢e infia, Discussion, Section NL.B.4.

-52.
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the Court’s confidence in the outcome of Petitioner's trial and strengthens the Court’s conclusion
that, in light of the new evidence, it is “more likely than not that no reasonable juror would have
found petitioner guilty beyond a reasonable doubt.” Schiup, 515 U.S. at 327,
4. The Suppression Hearing Testimony of Officer Marsha Vogt

On February 25, 1983, Steven Goldman comacted Officer Marsha Vogt and directed her to
go undercover and pretend that she was a prisoner while in a jail cell with Petitioner. (Suppression
Hr'g Test. at 93). Vogt was instructed not to Initiate the conversation in a0y way. ((d. 8t93). At
some point, Captain Chapman and another police officer took Petitioner out of the cell and served
her with the grand jury indictment charging her with capital murder. (Id., at 94,97). Petitioner was
then brought back into the cell where she made unsolicited statements to Vogt. (Id. at 95). Vogt
testified that she secretly recorded these statements, but the tape was “all muffled.” (Id.).

Vogt testified that Petitioner denied being involved in the murder, (Id., at 95), and

paraphrased Petitioner's statements as follows:

[Tihey have not [sic) witnesses, they're trying to say 1 killed & great
big guy; how could I do that?, and that her mother was the one that
told her to call the police; and she went to the Vicker’s.- or she knew
what time it was, it was around 1:30, and she went to 2 laundromat,
and she went to a Vicker's station to buy some cigatettes and she saw
them in there, but she didn’t know who they were, and they then
followed hor to a 7-11 store but she didn’t knaw who they were.

(Id.. &t 98). Vogt did not testify a5 a witness at trial.
Petitioner’s statetnents to Vogt are consistent in all material respects to Petitioner’s testimony
and to Petitioner’s staternents on the Shefla Hill Tape, the Reasonover-White Tape, and the Joliff-

Reasonover Tepe.® Petitioner's staterents to Vogt are particularly rustworthy because Petitioner

1 The Court notes that Petitioner statements on the Reasonover-White Tape are also

consistent in all relevant respects to Petitioner’s Statements to Officer Ron Pike on January 3, 1983,
(Trial Tr., at 560-63),
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did not know Vogt was a police officer and because Petitioner's statements were uttered just after
Petitioner was served with an indictment for capital murder. In addition, as a police officer involved
in tho investigation, Vogt had no motive to paraphrase Petitioner’s statements in a manner favorable
to Petitioner. The Court concludes that Officer Vogt's testimony from the suppression hearing is
further evidence which strengthens the Court’s conclusion that it is “more likely than not that no

reasonable juror would have found petitioner guilty beyond a reasonable doubt.” Schlup, 513 Us.

at 327, B
. Stanlcy White's Alibi

At trial, the only evidcnceﬂxcj;:w heard regarding the whereabonts of Stanley White on the
night of the murder was the testimony of Kenneth Main, (Trial Tr., at 644-672). On Janvary 1,
1983, Mein identified Stanley White as the black male ke had seen at the Vicker's station at about
1:45 a.m. on January 2, 1983. (Id., at 656). Priorto m@utxfymg White, Main's memory had been
refreshed through hypnosis administered by a psychiatrist with whom the State contracted (id.,
gt 653). Main's testimony corroborated Rose Jolliff's testimony because Jolliff testified that
Petitioner admitted committing the murder with Stanley White.

At the evidentisry hearing, Stanley White testified that, in late-1982 and 1983 from the
Christmas holiday until several days after the New Year, he was staying at the Weston residence with
Dale, Addie, Joe and Woodrow Weston. (Sta. White Test.). White testified that he was at the
Weston residence at the time of the Vicker's murder. (Id). White’s testimony is consistent with
what he told Officer Robers Pruett on January 6, 1983, (Pet. App. 1025-1030). White's testimony -

i also consistont with White's statements on the Reasonover-White Tape in which White states that

3 Gubsequent to Petitioner’s trial, the Missouri Supreme Court held that hypnotically

refreshed testimony is not admissible at trial. Sec Alshach v, Bader, 700 S.W.2d 823, 829 (Mo.
1985) (en banc).
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he was staying st the house of someone named “Woody"-- a common nickname for Woodrow--
e the Tuesday befors the murder and that he was at “Woody's” house atthe tme of the murder,
© (Pet. Ex. 3, at 6-7, 19-20, 24, 31).

Woodrow Weston testified that he remembers Stanley White being at his house in 1983 en
New Year's Eve night and New Year’s Day uight—- the night of the Vicker's murder, (W, Weston
Tcst) He recalls going over ta Tommy Navies’ party across the street with White on New Year's
Eve mght, and recalls White sleeping over on New Year's Day mght (Jd). Woodrow Weston
testified that he was never questioned by the police as to Stanley White's whereabouts, but
remembers the police questioning his mother, Addie Weston. (Id.).

Dale Weston's metnory of White's whereabouts was the same as Woodrow Weston’s, Dale
Weston testified that White stayed at the Weston residence in 1983 on New Year's Eve Night and
New Year's Day night. (D. Weston Test.). Dale Weston testified that he was interviewed by the
police at the same time as his father, Joe Weston, his mother, Addie Weston, his brother, Ronnie
Weston, and Rormie Weston's girtfriend. (Jd). Dele Weston testified that he, and all the others who
were interviewed, told the police that Stanley White was at the Weston residence through the might
of January 1, 1983 and into the early morning hours. dd..

Officer Robert Pruett tcstliﬁed that he did not bave an independent recollection of
interviewing the Westons on January 6, 1983. (Pruett. Test.). Pruett relied on his report of the
interview in testifying before the Court. (Id). In his report, Pruett indicated that Addie Weston and
Dale- (“Dell™) Weston stated that Stanley White had not been at the Weston residence since
December 24, 1982, (Pet. App. 1028-29). Pruett spoke with Tommy Navies who stated that he had

a party on New Years Eve pight, but did not know anyons by the name of Stanley White. ({d.. st
1029).
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The Couzt finds Stanley White’s testimony to be credible, as it is consistent with his
statements ta Officer Pruett on January 6, 1983 and consistent with his statements on the
Reasonover-White Tape. The Court also finds that Woodrow and Dale Weston’s testimony to be
credible. Although Woodrow and Dale Weston are long-time friends of Stanley White, they have
no personal relationship with Petitioner, and therefore have no motivation to lie in this proceeding.
(W. Weston Test.; D. Weston Test). Although White’s testimony and the Weston brothers’
testimony is called into qﬁéstion by Officer Pruett’s report, the Count finds that this testimony is B
sufficiently reliable to further undermine the Court’s confidence in the outcome of Petitioner’s trial.
The State’s theory at trial was that Petitioner committed the murder with Staaley White and Robert
Moelmtosh.?? Therefore, the testimony of Stanley White, Woodrow Weston, and Dale Weston--
which tends to esteblish that White wag at the Weston residence at the time of the murder— further
strengthens the Court’s conclusion that it is “more likely than not that no reasonable juror would

have found petitioner guilty beyond a reasonable doubt.” Schiup, 513 U.S. at 327.

Arthur Greenwood testified that he knew Rose Jolliff during the time that she testified against
Petitioner. (Greenwood Test.). Jolliff is married to Greenwood’s uncle. (Id). Greenwood also
knows Jolliff by the names of Carol Jolliff, Carol Johnson, and Rose Johnson. (1d.). Greenwood
tastified that he spent time with Jolliff et social and family gatherings, and was familiar with her
reputation for untruthfulness. (Jd.).” He testified that Jolliff is known as & liar, and that she would
lie in court before she WC;uld go to jail. (Id). Seg, Fed. R. Evid. 608 (a) (“The credibility of a

witness may be sttacked or supported by evidence in the form of opinion or reputation, but. . . the

% Granley White testified that he has never met a man named Robert Mclntosh. (Sta. Whits
Test.).
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evidenco may refer only to character for truthfulness or untruthfulness.™). The State did not present
any witnesses challenging Greenwood's opinion as to Jolliff's character for untruthfulness.

Virginia Druhe testified that she and Mary Ellen Lyner were close friends at the time Lyner
testified against Petitioner. (Druhe Test.). Druhe testified that she always called Lyner by her
nickname, “Tell.” (Id.), Druhe testified that, although she could personally trust Lyner because of
their close friendship, Lyner was a drug abuser who would commonly deceive people including her
own family. ([d). Druhe testified that she believes that Lyner was capable of lying in court if lying
would benefit Lyner in some way. (Id). The State did not present any witnesses challenging
Druhe's opinion as to Lyner’s character for untruthfulpess.

The testimony of Greenwood and Druhe tends 10 esteblish that Jolliff and Lyner were
untruthful Mﬁdualg who would lie in court if lying would be to their benefit, The Court finds the
testimony of thase witnessss to be credible. Greenwood is a relative of Jolliff’s and Druhe was a
close friend of Lyner's. In addition, there is no evidence that either witness has ever hed a personal
relationship with Petitioner. Thus, the Court finds that neither witmess had any motive to testify
falsely. In light of the other evidence impsaching the credibility of Jolliff and Lyner's trial
testimony, Greenwood and Druhe’s testimony further undermines the Court’s confidence in the
outcome of Petitioner’s trial. The Court concludes thst this testimony further strengthens the Court’s
conclusion that it is “mors likely than not that no reasonable juror would have found petitioner guity
beyond a reagsonable doubt.™ Schlup, 513 U.S. at 327,

7. Petitioner’s Polvecaph Examinat

Gary Davis, a forensic polygraph cxaminer, testificd at the cvideatiary hearing. (G. Davis
Test.). Based on Davis’ education, experience, associations, and publications, the Court finds that
Davis is an expert polygraph examiner. (G. Davis Test,; Pet. Ex. 21). Upon consideration of Davis’

-57.



YOG, 2.19999¢ 7:11PM 314 WYRSCH HOBES LA USDO-ST LOUIS MO M0.480  P.e2rSag e

testimony, the Court finds that the specific polygraph testing conducted by Davis is sufficiently
religble to be considered by the Count in this matter. See Schlup, 513 U.S. at 327 (“[T)he district
cowt is not bound by the rules of edmissibility that would govern at trial.”).

Davis gave Petitioner 2 polygraph examination on Juns 30, 1998, (Davis Test.; Pet. Bx. 19-
20). Davis asked Petitioner the following questions: 1) Did you participate in the robbery of the
Vicker's Station; 2) Did you shoot James Buckley; 3) Do you know for sure who robbed the Vicker's
station? (1d). ,Pcﬁtioncranswmd “no™ to each of these questions. (Id.). Davis testified that is it
his opinion, based on the results of the examination, that Petitioner answered the questions truthfnlly.
(d.). The Court finds that Davis' testimony bolsters the credibility of Petitioner’s testimony.
However, the Court emphasizes that it finds Petitioner’s testimony to credible and believable even
in the absence of Davis’ testimony. See Schlup, 912 F.8upp. at 455 (court found that reliable
polygreph testimony bolstered the credibility of an already believable witness). Davis' testimony

further undennines the Court's confidence in the outcome of Petitioner’s trial,

A state prisoner may petition for a writ of habeas corpus “only on the ground that be is in
custody in violetion of the Constitution or laws or treaties of the United States.” 28 U.8.C. § 2254
(a). A state prisoner is entitled "to relief on fe&cxal habeas corpus only upon proving that [his]
detention violates. . . fundamental liberties. . . safeguarded against state action by the Federal
Constitution™ Wessling v, Bemest. 410 F.2d 205, 209 (8th Cis. 1969) (quoting Townsend v, Sein,
372 U.S. 263, 312 (1566). “(1]t is not the province of a federal habeas court to re-examine state-

court determinations of state-law questions.’” Gea v, Groose, 110 F.3d 1346, 1349 (8th Cir. 1997)
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deciding whether a conviction violates the Constitution, laws or treaties of the United States.”™® Id,
In Ground ] through Ground V of her First Amended Petition, Petitioner claims that her rights
under the Due Process Clause were violated when the State failed to disclose evidence favorable to
Petitioner. (First Amended Petition, at 63-93; Docket # 96, 103). Specifically, Petitioner claims, '
ipter alis, that her rights under the Due Process Clause were violated when the Stase failed to
disclose the Reasonover-White Tape, the Jolliff-Reasonover Tape, evidence of a deal between Rose
Jolliff and the State, and evidence that Mary Ellen Lyner had, on a prior occasion, made a deal with
the prosecution in exchange for favorable treatment. (Id.). In support of these constitutional ¢lsims,
Petitioner relies on Brady v, Maryland, 373 U.S. 83 (1963) and subsequent cases interpreting that
decision. '
Recently, the Supreme Court summarized the “essential components of a Brady violation as

follows:

In Bredy this Court held "that the suppression by the
prosecution of evidence fuvorable to an accused upon request violates
dus process where the evidence is material either to gwmlt or to
punishment, irrespective of the good faith or bad faith of the
prosecution.” Brady v. Maryland, 373 U.S,, at 87, 83 8.Ct. 1194. We
have since held that the duty to disclose such evidence is applicable
cven though there has been no request by the accused, United States
Y. Agurs, 427 U.S. 97, 107, 96 S.Ct, 2392, 49 L.Ed.2d 342 (1976),
and that the duty encompasses impeachment evidence as well as
exculpatory evidence, United States v. Bagley, 473 U.S. 667, 676,
105 8.Ct. 3375, 87 L.Ed.2d 481 (1985). Such evidence is material "if

¥ In ruling on the merits of Petitioner’s constitutional claims, the provisions of the
Antiterrorism and Effective Death Penalty Act (‘AEDPA™) do not epply becanse this cass was filed
before the AEDPA becamo effective. Seg Lindh v, Murphy, 117 8.Ct. 2059, 2068 (1997) (holding
that the provisions of the ARDPA “apply only to cases filed after the Act became effective). See
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there is a re2sanable probability that, hed the evidence been disclosed
to the defense, the result of the proceeding would have been
different.” Id., at 682, 105 S.Ct. 3375; see also Kyles v. Whitley, 514
U.S. 419, 433-434, 115 S.Ct. 1555, 131 L.Bd.2d 490 (1995).
Moreover, the rule encompasses evidence "known only to police
investigators and not to the prosccutor.” Id,, at 438, 115 8.Ct, 1558,
In order to comply with Brady, therefore, "the individual prosecutor
has a duty to leam of any favorable evidence known to the others
acting on the government's behalf in this case, including the police.”
Kyles, 514 U.S., a1 437, 115 S.Ct. 1555,

These cases, together with earlier cases condemning the
knowing use of perjuted testimony, illustrate the special role played
by the American prosecutor in the search for truth in criminel trials.
Within the federal system, for example, we have said that the United
States Attorney is "the representative not of an ordinary party to a
controversy, but of a sovereignty whose obligation to govern
impartially is as compelling as its obligation to govem at all; and
whose interest, therefore, in 8 eriminal prosecution is not that it shall
win a case, but that justice shall be done.* Bergerv, United States,
295U.8. 78, 88, 55 5.Ct. 629, 79 L.Ed. 1314 (1935).

This special status explains both the basis for the prosecution's
broad duty of disclosure and our conclusion that not every violation
of that duty necessarily establishes that the outcome was unjust, Thus
the term "Brady violation" is sometimes used to refer to any breach
of the broad obligation to disclose exculpatory evidence—that is, fo
any suppression of so-called "Brady material“--although, strictly
speaking, there is never a real "Brady violation" unless the
nondisclosure was 50 serjous that there is a reasonable probability that
the suppressed evidence would have produced a different verdict,
There are three components of & true Brady violation: The evidence
at issue must be favorsble to the accused, either because it is
exculpatory, or becauss it is impeaching; that evidence must have
been suppressed by the State, cither willfully or inadvertently; and
prejudice must have ensued.

Strickler v, Greene, 119 S.Ct. 1936, 1948 (1999) (internal footnotes omitted).

A.  The State’s Failure to Disclose Evidence Favorable to Petitioner

1. Eailurs to Disclose the Reasonover-White Tape

NO., 462

P.24,54

The Reasonover-Whitz Tape is “Bmdy material” because it tends 1o establish that Petitioner

did not commit the Vicker’s murder, and becanse it impeaches the trial testimony of Rose Jolliff and

Mary Ellen Lyner. Ses Discussion, Section IT.A. Steven Goldman, the prosecutor at Petitioner trial,
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admits that he did not inform Petitioncr's counsel of the existence of the Reasonover-White Tape.
(Goldman Test.). The State first disclosed the Reasonover-White Tape on February 26, 1996. (Pet.
App. 89394, 899-300, 913-14), Becausc the Reasonover-White Tape was created by police
investigators, Goldman had a duty to find out about the tape and to disclose it to Petitioner’s trial
counsel. Seg Stickler, 119 8.Ct, at 1948.
2. Eailure to Disclose the Jolliff- Reasonover Tape

" The Jolliff-Reasonover Tape is Brady material because it tonds to establish that Petitioner
did not commit the Vicker’s murder, and because it impeaches the irial testimony of Rose Jolliff and
Mary Ellen Lyner. Seg Discussion, Section IILA. Steven Goldman admits that he did not inform
Petitioner’s counse! of the existence of the Jolliff-Reasonover Tape. (Goldman Test.). The State
fiest diselosed the Jolliff-Reasonaver Tape on June 29, 1999+ after the close of the second day of
the evidentiery hearing, (June 30, 1999 Tr., Morning Session). Because the Jolliff-Reasonover Tape
was created by police investigators, Goldman had a duty to find out about the taps and to disclose
it to Petitioner’s trial counsel, See Stickler, 119 S.Ct. at 1948,

As discussed supra, see Discussion Section I11.A.2.b., there was an understanding bstween
Jolliff and State that Joltiff would receive favorable treatment on ber pending cases in exchange for
her festimony. Goldman’s understanding with Jolliff and her appointed counsel included an
agreoment to work out the specifics of the deal after Jolliff testified so that Petitioner's trial counsel
could not “bring up any deal that might have been made in Rose’s case.” (Pet. Ex. 8-C). The
understanding between Jolliff and the State is Brady matesial because it impeaches the trial
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testimony of Rose Jollift, and thus tends to establish that Petitioner did not commit the Vicker's
raurder,

Under the Brady rule, a prosecutor has a constitutions! duty to disclose “svidence of any
understanding or agreement as to futurs prosc.cution" relating to any of its witnesses. Giglio v,
United States, 465 U.S. 150, 154-55 (1972). This constitutional duty takes on added importance
where the “‘reliability of a given witness may well be determinative of guilt or innocence.’™ 1d,, at
154 (quoting Napue v [linols, 360 U.S, 264, 269 (1959). A prosecutor cannot insulate a witness
from cross-examination by leaving out the details of a plea agreement. Sge Giglio, 405 U.S. at 153-
154 n.4. Rather, & prosecutor must disclose “evidence of any understanding or agreement as to
future prosecution.” Id., at 154-55 (comphasis added). Sce also, Brown v, Wainwright, 785 F.2d
1457, 1464-65 (11th Cir. 1986) (“Giglig does not require that the word “promise™ is a word that
must be specifically employed. , . . Ttis a constitution we deal with, not semantics. “The thrust of
Giglio and its progeny has been to ensure that the jury know the facts that might motivate a witness
in gwmg tastimony.™") (quoting Smith v. Kemp, 715 F.2d 1459, 1467 (11th Cir. 1983).

Goldman did not disclose evidence of the understanding between Jolliff and the State based
on his asserted belief that there was no “deal” to disclose. (Goldman Test). Madeline Franklin
testified that Jolliff"s testimony a¢ trial-- that she was never promised “sny kind of recommendation”
in exchange for her testimony, seg Trial Tr., at 701-- was consistent with the information the State
had communicated to her at the time of trial. (M. Franklin Test.). Goldman hzd a constitutional duty
under Brady and Giglin, to inform Petitioner’s trial counsel that thers was an undesstanding between

Rose Jolliff and the State as to the future prosecution of Jolliff's pending cases, See Stickler, 119
S.Ct. at 1948,
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The Court also concludes that the State’s amended recommendation is & separate and distinct
item of Brady material which Goldman had a constitutional duty to disclose. The State made the
amended recommendation on or before December 1, 1983-- the date Jolliff both testified against
Petitioner and pleaded guilty, (Trial Tr., at 673, at 710; Pet. App, at 5, 67, Pet. Ex. 8-H through 8-K;
Pet. Ex. 33). The Court heard considerable evidence relating to the issue of whether Steven
Goldmen, in fact, changed the original recommendation or directed snother St. Louis County

- Prosecutor to change the recommendation.® B

Because the Court finds that a St. Louis County Prosecutor changed Rose Jolliffs
recommendation to six months bench probation, and thas the recormmendation would not have been
changed but for the understanding between Jolliff and the State, the Court need not determine

whether Goldman himself changed the recommendation or ordered the recommendation to be

* The Court summarizes this evidence as follows. The St. Louis County Prosecutor who
made the amended recommendation crossed out with an “X” the ariginal recommendation on the
court file, and wrote “6 months bench prob.” (Pet. Ex. 33). At the plea proceeding, Nancy Marks,
a St. Louis County Prosecutor, represented the State, and Rob Maurer represented Jolliff, (Id).

Nancy Marks was not available to testify et the cvidentiary hearing. Rob Maurer testified that
he had never spoke to or met Jolliff prior to the plea proceeding, (Maurer Test.), He festified that
he had no contect with the proseoutor’s officer about Jolliff*s cases priar to the plea proceeding, and
that the State’s recommendation had already been made before he entered the courtroom. d).
Although Maurer represented Jolliff in the consurnmation of the plea agreement, he does not know
anything ahout how the agreement came into existencs. (Id.). Maurer does not know who changed
Jolliff's original recommendation, (Id.). Maurer reprosented Jolliff at the plea proceeding only affer
being summoned, just moments before, by “somebody™ who told him that he was needed in the
division where the plea proceeding was set to take place. ([d,).

During the relevant time, only Scan O’Hagan, Lanry Mooney, Buzz Westfall, and Steven
Goldman bad the authority to make, or change, recommendations on behalf of the St. Louig County
Prosecutor’s Office. (O’Hagan Test., Mooney Test.). It was the practice of Sean O"Hagan and Larry
Mooney to initial and date any changes to a State’s recommendation. (O'Hagan Test., Moonoy
Test). Because the change to Jolliff's recommendation was neither signed nor dated, O’Hagan and’
Mooney testified that they did not change the recommendation. (Id). Although Buzz Westfall did
not testify at the heating, several witmesses testified that Westfall anly made plea recommendations
in extraopdinary cases. (Sto. White Test., O'Hagan Test)), Steven Goldman denjed changing Rose

Jolliff's recommendation, and denied directing Nancy Marks to change Jolliff’s recommendation.
(Goldman Test.).
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changed, The Supreme Court has established that a promise or recommendation made by one

prosecutor is attributable to the entire prosceutor’s office and the governmental entity prosecuting

the case:

A prosecutor’s office Is an entity and as such it is the spokesman for
the Government. A promise made by one attomney roust be attributed,
for {Brady] purposes to the Govemment. To the extent this places a
burden on the large prosscution offices, procedures and regulations
can be established to carry that burden and to insure communication
of all relevant informetion on each case to cvery lawyer who deals
~ with it - - -
Giglio, 405 U.S. at 154 (internal citations omitted). Accordingly, even assuming that Gokiman did

not make or authorize the unusually favorable recommendation on Jolliff’s pending cases, he had
an obligation to discover that such a recommendation had been made, that Jolliff pleaded guilty
under the terms of the recommendation, and that the recommendation was accepted by the
senfencing court, and he had an obligation to disclose this information to Petitioner's trial counsel.
See Stickler, 119 S.Ct. at 1948,

The evidence establishing that Mary Ellen Lyner had, on a prior occasion, entered into a deal
with prosecutors in exchange for favorable treaiment on pending cases is Brady material because it
impeaches Lyner's trial testimony, and thus tends to establish that Petitioner did not commit the
Vicker’s murder. $g¢ Discussion, Section IILLA.3. Steven Goldman admitted that he failed to
disclose this evidence to Petitioner's counsel. (Goldman Test). In fact, Goldman elicited testimony
from Lyner at trial, and before the grand jury, indicating that she had never before made a deal with
prosecutors in exchange for favorable treatment on pending cases. Becauss this ovidence was
favorable to Petitioner and in the possession of the State, Goldman bad a constitutional duty to
disclose the evidence to Petitioner’s counsel. See Stckler, 119 S.Ct. at 1948,
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Petitioner is entitled to babeas reliefif she can establish that the evidence that the State failed
to disclose was “material" See Stickler, 119 S.Ct. at 1948, Evidence is material if its nondisclosure
results in sufficient prejudice. Id, (in arder for evidence to be material “prejudice must have
cosued”), Petitioner, therefore, must establish sufficient prejudice resulting from the State's feilure
to disclose the Reasonover-White Tape, the Jolliff: Reasonover Tape, cvidence of the understending
between Rose Jolliff and the Stats, and evidence that Mary Ellen Lyneét had, on a prior occasion,

- made a deal with the prosecution in exchenge for favorable weatment. Id, Pefitioner must establish
that there is a *“‘reasonable probability that, had the evidence been disclosed to the defense, the result
of the proceeding would have been different,™ I, (citing Kyles.v, Whitley, 514 U.S. 419, 433-34
(1995); United States v, Bagley, 473 U.S. at 667, 682 (1985). Petitioner establishes sufficient
prejudice if the “‘favorable evidence could reasonably be taken to put the whole case in such a
different light as to undermine confidence in the verdict.”® Strickler. 119 S.Ct. et 1952 (quoting
Kyleg, 514 U.S. at 435). In determining whether Petitioner has demonstrated sufficient prejudice,
the Court must consider the “net effect of the evidence withheld by the State.” Kyles, 514 U.S. at
421-22. The Court will consider the prejudice resulting from the failure to disclose each item of

Brady material, and then assess the net effect of the State's failure to disclose such evidence.

The evidence before the Court establishes that, had the State disclosed the Reasonover-White
Tape, Petitioner would have testified during the guilt-phase of her trial. (Reesonover Test., M.
Franklin Test, Pet. App. 1623-26). The evidence is undisputed that Petitioner would have elected
to testify, and that her tria} attoreys, Forriss Elliott and Madeline Franklin, would have advised her
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1o do $0.” (Id.). She would have testified as to what she saw and did on the night of the murder, and
as to her attempts to help the police identify the essailants. S¢¢ Discussion, Section II.B.3. She
would have also denied making any incriminating statements to Rose Jolliff or Mary Ellen Lyner.
I

In order to prove its case beyond a reasonable doubt, the State would have been forced to
discredit the material points of Petitioner’s testimony through cross-examination. Because
Petitioner’s statements on the Reasonover-White Tape are consistent with the statements to which
Petitioner would have testified, any attempt to cross-examine Petitioner would have led mmavoidably
to the admission of portions of the Reasonover-White Tape as prior consistent statements.

“Missouri courts have held that where a witness is impeached by proof of inconsistent
statements, then proof of a statement made by a witness prior to the inconsistent statement, which
is consistent with the trial testimony is admissible to rehabilitate the witness." State v, Mueller, 872
S.W.Zd 359, 563 (Mo. App. 1994) (citing Btafford v, Liyon, 413 8.W.2d 495, 498 (Mo, 1967);
Thomas,

fatements, 32 Mo.L.Re\‘r. 472
(1967). “[T]he law of Missouri does not restrict the use of prior consistent staternents to rebut 8
charge of recent fabrication ot improper influence or motive, but permits such staterments for
whatever rehabilitative valus they may have.” Mueller, 872 S.W.2d at 56364 (citing 32 Mo.L Rav.
at 486-87).

Had the prosecution attempted to discredit Petitioner’s testimony regarding what she saw end
did on the night of the murder, portions of the Reasonover-White Tape would have been admissible

to rehabilitats Petitioner, See Mueller, 872 S.W.2d at 563-64. Sea slso, supra. Discussion;, Section

% The Cowrt relies, in paxt, on an affidavit from Forriss Elliott who was unavailable at the
time of the evidentiary hearing. (Pet. App. 1623-26; Docket # 109, Ex. A).
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II.A.1. Had the prosecution questioned Petitioner about her motives in going to the police, portions
of the tape would have been admissible to rehabilitate Petitioner. Id, Had the prosecution
questioned Petitioner about her statements to Jofliff or Lyner, portions of the tape would have been
udmissiblc|becausc 1) the statements made to Jolliff and Lyner ate prior inconsistent statements and
2) the statements on the tape are prior consistent statements made by Petitioner prior to her
statements to JoUiff and Lyner.* Id, ‘

The Court also believes that the trial court may have exercised its discretion and permiitted
the Reasonover-White Taps to be admitted as extrinsic evidence offered to impeach the testimony
of Rose Jolliff. The contsnts of the Reasonover-White Tape contradict the statements Jolliff
attributed to Petitioner in every material respect. See Discussion, Section IILLA.2. In addition, the
contents of the Reasonover-White Tape impeach Yolliff's trial testimony because Petitioner was
speaking o Stanley White-- one of the men with whom Jolliff claims Petitioner committed the
Vicker's murder-- and because the tape was recordzsd just hours before Petitionet’s conversation with
Jolliff. (d.). Under Missouri law, the trial court could have admitted the tape as extrinsic evidence
offercd to impeach Joliff's testimony because the tape impeaches Jolliff's testimony on material
points, as opposed to “collateral matters.” State'v. Dunson, 979 8.W.2d 237 (Mo. App. 1998) (citing
State v. Taylor, 486 S.W.2d 239, 244 (Mo. 1972).

The trial court may also have admitted the Reasonover-White Tape for the purpose of
rebutting the State’s charge that Petitioner’s statzments on the Sheila Hill Tape, sgg Trial Tr., at442-

472, were made in an attempt to deflect attention from Petitionar’s own involvement in the Vicker's

% To the sxtent that the State would have limited its cross-examination of Petitioner in an
effort to avoid admission of the Reasonover-White Tape, (Goldman Test., Docket # 61, Ex. A), the
Court believes that the State's case would have been weakened significantly, In this situation,

Petitioner’s direct testimony would have been presented to the jury without a direct challenge from
the State,
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murder, Petitioner's statements on the Reasonover-White Tape-- made while Petitioner believed she
was only talking to Stanley White-- tend to establish that Petitioner’s statements on the Sheila Hill
Tape were honest statements regarding what Petitioner saw and did on the night of the murder, rather
than statements designed to cover-up Petitioner’s own involvement in the murder, Because the State
was permitied to use the Sheila Hill Tape to argue inferences adverse to Petitioner, the trial court
may have permitted Petitioner to usc the Reasonover-White Tape to rebut those inferences.

The Court concludes that the Reasonover WhitevTapo is material evidence because its
suppression resulted in significant prejudice to Petitioner. Had the tape been disclosed, the Court
concludes that it would have played a significant rols at trial. The disclosure of the tape would have
rcst‘xltzd in Petitioner testifying at trial and the admission of portions of the tape as prior consistent
statements. The contents of the tape would have caused a reasonable juror to view the Sheila Hill
Teape as an item of evidence favorable to Petitioner and would heve caused a reasonable Jjuror to
doubt the testimony of Rose Jolliff and Mary Ellen Lyner.

Had tho Jolliff-Reasonover Tape been disclosed, it likely would have been used in the cross-
examination of Rose Jolliff. Petitioner’s counsel could have confronted Jolliff with her many
statements on the tape which tend to impeach her trial testimony. See supra, Discussion, Section
[I.A.2.a. Petitioner’s counsel could bave asked Jolliff to admit to facts relating to the Jolliff-
Reasonover Tape including the following: 1) Jolliff called Petitioner four days after they were
released from the Jennings Jail; 2) she said, “Uh-hm,” when Petitionsr talked about trying to-help
the police; 3) she said nothing when Petitioner talked about the police pressuring her to identify
suspects; 4) she said, “Uh-hm,” when Petitioner talked about sesing the men she saw at the Vicker's
station at the 7-Eleven; 5) she said, “Uh-hm,” when Petitioner talked about not being able tg
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positively identify the men whom she saw; 6) Jolliff said, “Ub-hm,” when Petitioner said that she
wasn't worried about Marquita Butler because Petitioner told Butler that she “didn’t do nothin™;
7) Jolliff told Petitioner that the polico were trying 1o “stick it to her; 8) she wld Petitioner that she
police were trying to “stick it to her because they “figured” Petitioner said “something to someaons
in the cell”; 9) Jolliff did not say why the police “figured” this; 10) she did not ssy what the police
“figured” Petitioner said; 11) she did not say to whom the police “figured” Petitioner spoke; 12)
Jolliff stated that the police threatened to arvest her for withholding evidence; 13) Petitioner did not
mention anyone by the name of Robert Mclntosh; 14) Petitioner did not mention any nickname
likely to be associated with the name of Robert Mclntosh; 15) Petitioner did not mention any
details suggesting that she knew the specific manner in which James Buckley died; 16) Petitioner
did not mention that Buckley was shot seven times; 17 } Petitioners did not mt:nt.ion that a rifle was
used; 18) Petitioner did not mention who shot the gun; 19) Petitioner did not mention any details
suggesting that she knew what the intentions of the assailants were; 20) Petitioner did not mention
knowing that someone was supposed to distrect the sttendant at the window; 21) Petitioner did not
mention that the attendant was shot becauss he could identify the assailants, [d,

Each of these facts is favorable to Petitioner, and tends fo prove that Petitioner did not
confess 1o Rose Jolliff on January 7, 1983. Any attempt Rose Joliff might have mads to deny these
facts would have resulted in Jolliff's impeachment with the words spoken on the Jolliff-Rersonover
Tepe.

The Jolliff-Reasonover Tape may also have been admitted as extrinsic evidence offered to
impeach Rase J;ﬁiﬁ's testimony. Under Missouri law, the frial court could have admitted the tape
as extrinsic evidence offeted to impeach Jolliff's testimony because the tapo impeaches Jolliff's

testimony on material points, as opposed to “collateral matters.” State v. Dunson, 979 S.W.2d 237
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(Mo. App. 1998) (citing State v, Tavlor, 486 S.W.2d 239, 244 (Mo. 1972). Because Jolliff makes
statements on the tape that are incongistent with her trial testimony, she would have been entitled
to admit, deny, or explain the statements so that she had an opportunity to “present a complete
picture of. . . her credibility by explaining any inconsistency.” State v, Boyd, 871 8.W.2d 23, 26
(Mo. App, 1993) (citing State v, Ivicsics, 604 S.W.2d 773, 780 (Mo, App. 1980).

Portions of the Jolliff-Reasonover Tape would have elso been admissible as prior consistent
statements offered to rehabilitate-Potitioner’s testimony. For example, had the progecutisn
questioned Petitioner about what she saw and did o the night of the murder, or her motives in going
to the police, portions of the Jolliff-Reasonover-Tape would have been admissible as peicr consistent
staternents. Sge Mueller, 872 S.W.2d at 563-64 (citing Lyon, 413 S.W.2d at 498; 32 Mo.L.Rev. at
486-37). See slso, supra, Discussion, Section M.A 2.8

The Coust concludes that the Jolliff-Reasonover Tape is material evidence becanss its
suppression reyulted in significant prejudice to Petitioner. Had the tape been disclosed, the Court
conclides that it would have played a prominent role at trial. The contents of the tape would have
had a deyastating impact ont Jolliff's credibility at trial. Whether admitted in the course of Jolliff's
cross-exarnination, or as extrinsic evidence during the defense case, the contents of the tape would
have caused any reasonable juror to have grave doubts about Jolliff's trial testimony. Furthermore,
pottions of the Jolliff-Reasonover Tape could have been utilized to rehabilitate attacks on
Petitioner’s credibility, as Petitioner’s statements on the tape are consistent with the facts to which
Petitioner would have testified. Petitioner’s statement on the lolliff-Reasonover Tape would have

also caused a reasonable juror to doubt whether Petitioner confessed to Mary Ellen Lyner,
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3. Breiudice Resulting from Faliure to Disclose the Existence of the
Und oo B Jolliff 204 the. S

The State cast Rose Jolliff as a witness who was “completely differout” than Mary Ellen
Lyner because Jolliff did not have a “reason in the world to by lying.” (Trial Tr., at 840). Becanse
Jolliff testified that she did not receive “any kind of recommendation on [her pending cases) at all”
in exchange for her testimony, Id., at 701, Steven Goldman was able to argus to the jury that Jolliff
was a witness with “absolutely no reason to make any of this stuff up,” Id.. at 840, whose coming )
forward as a witncss was a singular act of cowrage, (Trial Tr., at 884) (encouraging the jurors to have
the “courage that Rose Jolliff did to come forward and show Ellen Reasonover she can't cover up
these robberies with murdes™).

Had the Stats disclosed the evidence that it had entered an understanding with Jolliff in
which she would receive favorable treatment on het pending cases in exchange for her testimony,
Petitioner’s counsel would have cross-examined Jolliff as to this “understanding.™ The jurors would
have discovered that Jolliff did, in fact, have a reason to lie. S¢e supm, Discussion, Section II.A.2.b.
Indeed, a reasonable juror may have concluded that Jolliff had more of & reason to lie than did Lyner
becauss the details of Jolliff's plea agreament were not going to be worked out until after Jolliff"s
testimony. [d, C£, United States v, Bagley, 473 U.S. 667, 683 (1985) (the fact that the posaibility
of receiving reward money was not “guaranteed through a promise or binding contract, but was
expressly contingent on the Government’s satisfaction with the end result, served only to strengthen
ahy incentive to testify falsely™). 3

Had the State complied with its obligations under Brady v. Maryland, the jury would also
have discovered that efter Jolliff's testimony she pleadsd guilty to her pending charges pursuant to

an amended recommendation which was unusually favorable to Jolliff, and significantly more
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favarable tham the State’s original recommendation. See supra, Discussion, Section IIL.A.2.b. The
State made the amended recommendation on or before Decerber 1, 1983.- the date Jolliff both
testifled against Petitioner and pleaded guilty. (Trial Tr., at 673, at 710; Pet. App, at 5, 67; Pet. Bx.
8-H through 8-K; Pet, Ex. 33). The guilt-phase of Petitioner’s trial was not completed until
December 2, 1983. (Pet. App. at 5, 66). Had the Stats disclosed the existence of the amended
recommendation, and the fact that Jolliff plead guilty pursuant to the recommendation was accepted
- by the Court, Jolliff could have been called as a witness i the défense case on Decomber lor2,
1983, Petitioner’s counsel could have confronted Jolliff with the extremely favorable details of the
State’s amended recommendstion considered in light of Jolliff's previous testimony that the State
did not make “any kind of recommendation on [her pending cases] at all” in exchange for her
testimony against Petitioner, Id,, st 701.
For these reasons, the Court concludes that the evidence of an understanding between Jolliff
and the State which resulted in the extremely favoreble disposition of Jolliff's pending cases was

material evidence, as its suppression resulted in significant prejudice to Petitioner.

Had the State disclosed evidence that Mary Ellen Lyner made a deal with the prosecution in
l exchange for the disrissal of her cases in cause number 406883, the jury would have discovered that
Lyner mistepresented herself in her testimony before the grand jury when she testificd as follows:

Q: [Hlave you ever in the past testified against anyons?
: No, I haven’t B

past.

A
Q: Alright, Or made any kind of an arrangement like this in the
Al Never.
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(Resp. Hr'g Ex. B, at 22). This evidence could have been used by Petitioner’s counsel 1o discredit
Lyner on cross-examination. In addition to learning that Lyner was less than forthcoming in her
testimony before the grand jury, the jury would have leamed that Lyner was a repeat deal maker who
bad previously received favorable treatment in exchange for cooperating with the State. For these
reasons, the Court concludes that this evidsnce was matetial, as its suppression resulted in significant
prejudice to Petitioner,

- 5. The Net Bffect of the Failure to Disclose Bvidence Favorable to Petitioner

The net effect of the State’s failure to disclose the Reasonover-White Tape, the Jolliff-
Reasonover Tape, evidence of the understanding between Rose Jolliff and the State, and evidence
that Mary Bllen Lyner had, on a prior occasion, made a deal with the prosecution in exchange for
favorable treatment undermines the Court’s confidence in the outcome of Petitioner’s trial, The
State’s fuilure to disclose this evidence not only deprived Petitioner's trial counsel of the opportunity
to use thess items of evidence at trial, see supra, Discussion, Seetion IV.B.1-4, but also deprived
Petitioner’s trial counsel of the opportunity to assess acourately the value of other evidence that may
have been available at the time of trial, such as the testimony of Petitioner, Marquita (Butler) Hinton,
Officer Marsha Vogt, Stanley White, Dale Weston, Woodrow Weston, Carol (Coztes) Tucker, Rose
Winston Todd, Arthur Greenwood, and Virginia Druhe. See suprg, at Discussion, Section [ILB.1-6,
The failure to disclose the “Brady material” also deprived Petitioner’s trial counse] of the opparunity
to evaluate fully what facts needed to be dis:covcred prior to trigl,

The Cotut concludes that there is, at least, & “reasonable probability that, had the evidence
been disclosed to the defwsc,pthc result of the proceeding would have been different,™ Syrickler
119 8.Ct. at 1952 (citing Kyles, 514 U.S. at‘433-34; Ragley, 473 U.S. at 682, While no certainty
exists as to how the Missouri trial court would have treated each item of evidence that the Stats

-73.



08/02°0G. 2.1932:0 7:22PM 4 f4YRSH HOBBS L'q*jUSDC—ST LOUIS MO

failed to disclose, the cumulative effect of this evidence can “reasonably be taken to put the whole
case in such a different light as to undermige conficence in the verdict."” Stickler, 119 5.0t at 1952
(quoting Kyles, 514 U.S, at 435),

Had the State disclosed the jtems of evidence favorable to Petitioner, taking into account the
probable evidentiary rulings of the Missouri trial court, the jury would have been entitled to find:
(1) that Petitioner was a credible witness whose testimony was corroborated oy the Reasonover-
White Tape and the Joﬂiﬁ'~Rcas§novcr Tape; (2) that Rose Jolliff's testimony was ;mt credible in
light of Petitioner and Jolliff's statements on the Jolliff-Reasanover Tape; (3) that Rose Jolliff's
testimony was not credible in light of the Reasonover-White Tape, recorded just hours before
Petitioner was incarcerated with Rose Jolliff; (4) that Rose Joliiff's testimony was not credible in
light of Petitioner’s trial testimony™ as corroborated by the Reasonover-White Tape and the Jolliff-
Reasonover Tape; (5) that Rose Jolliff's testimony was not credible in light of the understanding that
existed between Jolliff and the State; (6) that Mary Ellen Lyner’s testimony was not credible in light
of Petitionet’s trial testimony es corroborated by the. Reasonover-White Tape and the Jolliff-
Reasonover Tape; (7) that Mary Ellen Lyner’s testimony was not credible in light of the evidence
that she entered into & prior deal with prosecutors and denied entering such a deal when quéstioned
by the grand jury; (8) that Petitioner’s statements on the Sheila Hill Tape were honest staternents
regarding what Petitioner saw and did on the night of the murder, rather than statements designed
to cover-up Petitioner’s ovm involvement in the murder, when considered in light of Detitioner's trial

testimony as corroborated by the Reasonover-White Tape and the Jolliff-Reasonover Tape,

¥ As discuseed supta, Discussion, Section I¥.B.1, the Court finds that Petitioner would have
testificd at trial if the State had disclosed the Reasonover-White Tape.
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“Since all of these possible findings were precluded by the prosecution’s failure to disclose
the evidence that would have supported them, *fairness’ cannot be stretehed to the pointofcalling :
this a fair trial” Kyles, 514 U.S. at 453.54. The prosecution’s failure to turn over evidence B
favorable to the defense rendered Petitioner’s trial fundamentally unfair and deprived Petitioner of |
her rights under the Due Process Clause. Because Petitioner was denied the process she was due

under the United States Constitution, the Court will grant Petitioner’s First Amended Petition for: . -

Writ of Habeas Corpus, The Cou;t need not adjudicate Petitioner's othcr‘::onstimtional clm for. :
the Brady claims addressed by the Court are sufficient to warrant habeas relief.

The Court will vacate the Judgment and Sentence in State of Missopri vs, Ellen Maria
Reasonover, Cause No. 488120. (Pet. App. 46). The Cout will enter a Writ of Habeas Corpus .,
ordering Respondent to release Petitioner from all custody resulting from this Judgment and
Sentence within thirty (30) days.

ACCORDINGLY,

IT IS HEREBY ORDERED that Petitioner’s First Amended Petition for Writ of Habeay

Corpus (Docket # 13) is GRANTED.
IT'IS FURTHER ORDERED that the Judgment and Sertence in SﬁQMmemm.ﬂlm
Maria Reasonover, Cause No. 488120, is VACATED.

ITIS FURTHER ORDERED thata WRIT OF HABEAS CORPUS will accompany this
Memorandum and QOrder.

—Dated thised ™. day of August, 1999. -

q (bt

U@; D STATRS DISTRICT JUDGE
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APPENDIX, EXHIBIT A

IOLLIFE-REASONOVER TAPE: Transcript Created by The Court

REASONOVER:

JOLLIFF:
REASONOVER:

JOLLIFF:

REASONOVER:

JOLLIFE:
REASONOVER:
JOLLIFF:

REASONOVER:

JOLLIFF:

e Scaredofhim ____ getdrunk ryin' to fight me
and shit, Cause I aim't [hved with Stan or been with this man) for
about 3 or 4 months. Cause, uh, you know he was really bad, but

then I told him if he ever got drunk again, god truth, then I would

so that's what happened, so he got drunk
I called the police officer, then he called me back and
told me he- ~wanted to come clean the glass
up. Then [ told him, well (cough), don't come (coughs).

Ya know what they told me? (Clicks)
Hold on.

Ok.

So ya know I kept tellin' him don't come, he come
anyway, so I just let him come on. I had called the police

supposed to be on the way got here
_flock or locked] him up., Aund, ub, that was supposed o
be whea they all . When they had me up thete for that
Vicker's thing, they had asked me when I another
incident last . So ya know I told you [ had that other
Vicker's thing back in '78 when I used to work there.

Uh-buh.

And they tried to put me in the penitentiary for 30 years.

Yeah,

They tripped off I had the other Vicker's thing
they mighta thought . And .

Well, you know, you know, they ~ what they, the

way they tried to run it to me was, uh, you know, you going
to be locked up if you're trying to bold evidence back
you know as far as what things she told you, uh,
you gonna to be in jail too. AndIsaid, Tdon'tlie, I'm gcnna
be in jail, be in jail for what? I ain't you know

And thcy said, "'Well [ know she told you, you know, what
wenton.! And] said, 'Well how you know what, if you know

P.48-S4
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REASONOVER:
JOLLIFF:

. REASONOVER:
JOLLIRF:

REASONOVER:

JOLLIFF:

REASONOVER:

JOLLIEE:
REASONOVER:

JOLLIFF:

REASONOQOVER:

JOLLIFF:

REASONOVER:

JOLLIFF:

NO. 469

that she told me something, why are you asking? So they did
have a tape up on the well, and yau know that thing that was
up on that wall. .

Um-bm.

So, uh, uh, ya know, they, and then they went on, that you
supposed to have went into the police station or somethin' and
identified somebody and .

Ih-huh. - -
soms shit, yeah,

They had me identifying girl I 'was picking out every

motherfucker that I seen in that book (laugh).

(laugh)

[ was pickin' out one or two niggers that was locked up already, they
was lacked up.

Um-hm.

I was pickin' out every motherfuckar that I thought it coulda been, ya
know, but scc [ was really trying to help they motherfuckin' ass.

Um-hm.

Ya know what I'm saying? And they was pressuring me and shit.
But ya know [ ---.

Well, you know you ain't got, I, I, 1, was just lettin' you know
that, ya know, you don't have to trip off of me

but if they I don't know if they picked that othey
girl up or not, they might have. You might trip off of her.

Well, if they do picl—c. her up, then, uh, they ask her anything all she's
gorma tell them js what I told her, That [ ain't did shit, Because
didn't do nothin'.

Um-bm.

P'41/5‘33 078
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REASONOVER:

JOLLIFF:

REASONOVER:

JOLLIFF:

REASONOVER:

JOLLIFF;

REASONOVER:

JOLLIFF:

REASONOVER:

JOLLIFF:
REASONOVER:
JOLLIFF:

REASONOVER:
JOLLIFF:

But ya know seriously girl, these motherfuckers are trying to give me
8 motherfuckin' cage just because.- .

But ya know, ya know, at one time, you did, ya know, you did
say something about it. -

Yeah, I said, I probably said something about it, but, uh, I know

knowing that [ am, ya know, innocent and shit
ITknow __ Idid not at no time did
[ say somethin' that like that Y had did or somethin’, 1

probably did that 10 give me a case with some bullshit that | doand

[ mighta been tellin’ y'all, ya know, what happened and shit.
Yeah.

Ya know, but, uh, them motherfuckers rs crazy gitl, tryin' to give me
a motherfuckin' case for Ididn't do. When 1 had got up
to the motherfuckin' 7-Eleven, the niggers 1 had sesn coming in
looked like the nigger I bad seen coming out that weg goin' in the
back when 1 was pulling up there,

Um-hm.

And, uh, what I was saying, it might not even coulda been them. It
could have been some more niggers.

Uro-hm.

You know what I'm saying? That one Just looks like it to me, ya
know what I'm saying?

Yeah
But, uh T ain't even do
Well, ya know, just be cool
whatever watch what you're saying to whoever

you're saying it too 'cause—
Um-hm.

They makin', ya know, they tryin' to stick it to ya, so—

-3-
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REASONOVER:

JOLLIFF;

REASONOVER!

JOLLIFF:

_REASONOVER
JOLLIFF:

REASONOVER:
JOLLIFF:
REASONOVER:

JOLLIFF:

REASONOVER:
JOLLIFF:

my girlfriend called me up today and told ___
Valerie Clark wanted me pointed out, And,
uh, they really thought I was lyin' on that, which I wasn't, I just told
them then, shit, and uh, they came and picked her up yesterday and
took her down there and her, did I tell her that I had did
this and shit,

Um-hm.

Tryin' to get her to say, 'Yeah, she told me she did it,'and T was like,
Taid' . N

Well, you know, you know, you ain't gonna get Stan stupid.

Well yeah, T ain't that crazy. .
Yeah, they, they, I, I don't know what they be thinkin' about
like ya know you gonna tell them that
you did something

and, and, them listening on the damn wall they think you
can't, people ain't got enough sense to notice and to be quiet,
See I don't know what people, ya know 1 just don't know what
they be thinkin', But, uh, ye know I just thought I would let
you know what was happen' . Tknew you had
sald somethin' ebout you stayed on Chambers. So1 called the
directory and they had Elizabeth, ya know and
I didn't know whether that was you or not,

Um-hm. Yeah, that's my mom. You got my last name though?
Uh-hum, You had told me cvcrything._
Right.
S0, ya know, I knew how to g0, ya know, | been in the street
long enough to know how to go about. I don't know what that
other broad is doing, but, ya know, be aware what's happenin'.
Ya know, keep a low profile.

. When did you get out?

Oh, I just got out the day before yesterday,

-4
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REASONOVER:
JOLLIFF:
REASONOVER:
JOLLIFF:
REASONOVER:
JOLLIFF:
REASONOVER:
JOLLIFF:
REASONOVER:

JOLLIFE:

REASONOVER:

JOLLIFF;
REASONOVER:

JOLLIPR:

REASONOVER:

JOLLIFF:

REASONOVER:

JOLLIFF:

vvvvvv

You were?

Um-hm, . They didn't want to let me out,

How long were you in there?

. From, um, Tuesday, last Tuesday.
Till what?

The day before yesterday. _

That's how many days, about five days?

(Jolliff can be faintly heard counting days). Yeah.

Five days?

Six days . They had made my bond end
everything. They just, they held me an extra 20 hours, even
after they made my bond.

They bad you more than 20 hours made your bond.
. After I made my bond, they held me another 20 hours, that

was just out of

Yeah, becausa they did me like that tao, 'Cause, uh
they locked me up and had me for more than 20 hous.

Did they?

Hell yeah day and a half [ had counted up

to 30 hours.

Hmm, Well, ub, uh, ub, if you know your phone tapped, be cool.

Yeah, but what I can't understand is why
are they ryin' to stick me with something I didn't do?

I guess they figured you said something to someone in the
cell,

NO. 468
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REASONOVER:

JOLLIFF;

REASONOVER!:
JOLLIFF:
REASONOVER:
JOLLIFF:
REASONOVER:

JOLLIFF:

REASONOVER:
JOLLIFE:
REASONOVER;
JOLLIFF:

REASONOVER:
JOLLIFF:
REASONOVER:
JOLLIFF:

NO. 469 P.45-54

Y082

But you know what? They were taping me wadn't doin’
nothin', 1 think they was taping me when we was out at Dellwood

Well, they probably figured that you wadn't gonna say nothin'
once, once, they, they sald that they figured you wouldn’t say
nothin' in the cell, when you was in the cell with us, no way,
because, uh, they said somethin' about tapin somethin’ in
Dellwood.

They did?
Uh huh. 8o you had told me that already, you kuow.

Hell, yeah, they was, uh, taping in Dellwood, and shit.

S0, you know, you knew not to say nothin' no ways, shit.
But [ didn't know they were taping me though.

[ didn't either, until they, they said somethin' about, somethin’
about Dellwood or somethin' and 1 knew you had said
sormethin' about the tape ot somethin’ in Dellwood. I didn't
know they was taping the conversation in the jail cell sither,

They had an intercom intercom
AW, is that what that was?
Yeah, they had intercoms

Uh-huh, but they must think people are crazy, they must think
you 1 don't imow how they thought you was
goin’ ta just continuous ta talk about it, god damn, to them up
through the intercom.
Tain'tdid it 4 days

Did they?

Hell yeah

I know you said, I know you said you was goin' home that

-6-
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REASONOVER:
JOLLIFF:

REASONOVER:

JOLLIFF:

REASONOVER:

JOLLIFF:
REASONOVER;

JOLLIFF:
REASONOVER:

JOLLIFF:
REASONOVER:

JOLLIFF:

REASONOVER:
JOLLIFF:
REASONOVER;
JOLLIFF:

MO, 468
JSDC-8T LOUIS MO

day

. ——t ey ey

They ain't got no evidance, they ain't go no evidence that you
did, that you .

[ know, but you know what, uh, they could get some motherfuckin'
evidence but it ain't going to point, point, to this
motherfuckin' way, you know what I'm sayin. 'Cause I ain't did shit.
Ya know? And uh, I talked to my lawyer and my lawyer said they
told him when they first locked me up, [ wasn't under arrest.

That you weten't under arrest?

Right when they first came and gat me to my house they just had me
for questioning, That's why I did more than 20 hours,

Oh,

You know whet I'm sayin', I wasn't under arrest until they booked ma
booked me. That's another way they get you in shit,

. If you need to get in touch with me .

get your phoue (pause)
apartments Lucas & Hunt apartments.
Yeah, Well, I'm down on

Oh, toward St. Luke's.

Yeah, I'm down on Evans ['m steyin' clear from
him 'cause
sitting across the street waiting
Girl, yeah,
Okay, gotta pencil?

P.46-54
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REASONOVER:
JOLLIFF;

REASONOVER:

JOLLIFF:
REASONOVER:
JOLLIFF:

Uh-huh,

621-2476,

(Reasonover cax faintly be heard repeating number then calls Jolliff
a name which sounds like Carlin, Carly or Carol). Okay then.

Okay, take care,

Thanks for calling. I'm gonna call, you hear?

_Alright.
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APPENDIX, EXHIBIT B

NO. 460

P.@/Séoas

IOLLIFF-REASONOVER TAPE:  Transcript Subimitted to the Court as Ex. A to Petifioners Post-

REASONOVER

JOLLIFF
REASONOVER
JOLLIFF
REASONOVER

JOLLIFF

REASONOVER
JOLLIFF

REASONOVER

JOLLIFF

Hearing Brief,

Cause I ain't even lived with Stan for 3-4 months, cause

gettin drunk again that's what happened [
called the police on him, then he comes back and I told
_— .. don't come (coughs)

Ya know what they told me? (Clicks)
Hold on.

Ok. (pause)

So ya know I'm telling him don't come, and he come anyway, well [
just let him come on. I had called the Police and have them lock him
up and ub lock him up. So when they ask me about the Vickers
thing, they ask - when I had that other incident Jast
1 told you [ had that other Vicker's thing back in '78
when T used to work there they tried to put me in the penitentiary for
30 years, they tripped off .

The way they tried to run it to me was, uh, you going to be
locked up, you're trying to hold evidence back as far as what
things she told you, you going to be in jail too. I told I ain't
gonna be in jail ten years, for what? 1aint ya know, and said,
well 1 know she told you, you know what went on, and [ said
well how you know what she said, if you know she told me
something, why you askin'? You know, so they did have a
tape up on the wall, and you know that thing that was up on
that wall,

Uh-hmn,
So uh uh they, then they come, did you suppose to have went

“In the Police station to come identify somebody and some
$?

They had me identifying, girl, I was picking out every motherfucker
that I seen in that book (laughs) I was pickin' one or two niggers that
was locked up already, they was locked up.

Ubm-hmmn






